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AN EDITORIAL 


— milestone along the way to the peaceful settlement of 
controversies was reached on May 3 when the United Nations 
Economic and Social Council adopted a Resolution calling a 
conference on international commercial arbitration for the Spring of 
1958. This decision climaxes many plans, official and private, to 
bring about better understanding between men and nations. 

The possibility of misunderstanding is inherent in every business 
agreement in international trade. Delays in meeting delivery dates, 
differences over contract specifications, losses and damages in transit— 
all these and scores of other daily occurrences give rise to controversy. 
Such disputes, often complicated by differences in language, culture, 
traditions and legal systems, take a heavy toll in business lost and 
goodwill destroyed. 

Businessmen all over the world realize that neglect of this 
problem is a risk they cannot afford to take. Economic well-being de- 
pends to a large extent on maintenance of a high level of world 
commerce and on facilities for quick and peaceful settlement of com- 
mercial disputes. This conviction is expressed in the slogan created 
by the late Thomas J. Watson, “World Peace Through World Trade,” 
a phrase known throughout the world. 

The Resolution of ECOSOC and the report of the Secretary 
General of the United Nations upon which that Resolution was 
based, provide the link between the everyday practical activities of 
the international trader and the aspirations of men for peaceful and 
just settlement of conflicts. The United Nations plan calls for en- 
forcement of arbitration clauses and awards whenever necessary, the 
standardization of arbitral procedures in all countries, and the uni- 
fication of arbitration laws. 

Many complicated legal and practical problems stand in the 
way of completion of this program. From time to time in the months 
before the conference, Arbitration Journal will discuss these issues and, 
in accordance with the invitation of the United Nations to private 
organizations, will try to find solutions to difficulties on the basis 
of our accumulated experience. 

At this time, however, it will suffice to say that the action of 
the United Nations may be the opening of a new era in arbitration 
and world understanding. For as we use arbitration, we are doing 
More than settling the immediate dispute; we are establishing a habit 
of peace, a course of conduct, and a pattern which cannot but have 
4 profound influence on the peaceful course of governments as well. 
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THOMAS J. WATSON 
February 17, 1874 — June 19, 1956 


We are at this time too close to the life and work of Thomas J. 
Watson, and perhaps too conscious of a sense of loss, to evaluate fully 
the influence of that unique man on the course of human progress. To 
say that he was one of the world's outstanding industrialists, that he 
created an organization whose very name has become synonymous 
with modern technology, and that he gave freely of his genius and 
wealth to support innumerable philanthropies and educational institu- 
tions, would all be true; but it would not express fully the special 
quality which distinguished Mr. Watson from hundreds of other great 
and good men of our times. Perhaps his uniqueness lay in his under- 
standing of the limitations of the machine, as well as its potentialities. 
For in Mr. Watson's view, technology, and the liberation of man from 
arduous toil, was not an end in itself, but a means to a greater goal— 
the most complete development of the human spirit. In this view, 


humanity would always be the creator and master of the machine, 
never its slave. 


Inevitably, with this outlook, Thomas J. Watson saw our basic 
problems in international terms. "World Peace Through World Trade" 
became the slogan of the International Business Machines Corporation 
and a guiding principle of his activities. This interest led to his active 
support of arbitration. As early as 1936, Thomas J. Watson participated 
in the celebration of the American Arbitration Association's tenth 
anniversary and in that year was awarded AAA's "Gold Medal for 
Distinguished Service in Arbitration." In 1943, he received the Western 
Hemisphere Award from the Inter-American Commercial Arbitration 
Commission, an organization whose Chairman he later became and 
with which he had been closely associated since it was founded in 
1933. In 1947, Mr. Watson accepted a place on the Board of Directors 
of the American Arbitration Association. For his active support of 
international trade arbitration through AAA, Mr. Watson was awarded 
the "World Peace Through World Trade" plaque in 1950. 


These awards were only the outward expressions of recognition 
and gratitude felt by all true friends of arbitration and peace. The 
teal memorial to the work and life of Thomas J. Watson is in the 
increased use of voluntary arbitration in international trade contracts 
throughout the world, in the increased understanding of arbitration as 
a result of educational work sponsored by Mr. Watson's generosity, 
and in the recognition, by people in all walks of life, that peaceful 
settlement of disputes, without resort to force or compulsion, is an 
essential part of man's quest for perfection, 
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COMMERCIAL ARBITRATION IN 
UNITED STATES TREATIES 


by Herman Walker, Jr. 


In a treaty concluded in the year 1881, between the United 
States and Madagascar, there is to be found the following passage, 
relative to the trial of cases involving American citizens in that 
country: “It shall be the duty of the court to encourage the settle- 
ment of controversies of a civil character by mutual agreement, or 
to submit the same to the decision of referees agreed upon by the 
parties.” This provision remained for sixty-five years apparently a 
unique example among U.‘S. treaties of a formal recognition of the 
arbitral method for settling private disputes. Intergovernmental arbi- 
tration, on the other hand, as a pacific means of adjusting differ- 
ences between nations, came to receive a great deal of recognition 
and favor in the years that followed. There was an early example 
of a “compromissory clause” in a treaty with the Congo in 1891; 
and the organized effort to develop arbitration as a substitute for 
war, from 1899 onward, is familiar history.* But the systematic regu- 
lation of private arbitration, insofar as United States treaty policy is 
concerned, is a phenomenon of the last ten years. Presumably, the 
law and practice of arbitration within the country had not suffi- 
ciently developed prior to World War II to warrant earlier a serious 
treaty attention to the subject. 


I 
The first general treaty commitment of a reciprocal character 
entered into by this country concerning commercial arbitration ap- 
peared in the Treaty of Friendship, Commerce and Navigation with 
the Republic of China, signed in 1946. Since then it has been stand- 
ard practice for the United States to seek the inclusion of a com- 


5. beng of Friendship and Commerce, Article VI, para. 20 (I Malloy 
1061). 


2. Treaty of Amity, Commerce and Navigation, Article XIII (I Malloy 328). 

3. For a recent brief summary of this history, see Phleger, “Progress in the 
Rule of Law”, Department of State Bulletin, October 24, 1955, pp. 647 
et. seq. 
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mercial arbitration provision in appropriate treaties negotiated with 
all countries; and such provisions occur in thirteen treaties signed 
to date.* These are all of the general type normally designated as 
Treaties of Friendship, Commerce and Navigation—as “FCN treaty” 
or “Commercial Treaty”, for short. 

The FCN treaty, a traditional instrument which has had frequent 
and varied employment throughout our national history as an im- 
plement of foreign policy,® is a convenient vehicle for carrying such 
material. It is a broad, general-purpose instrument which deals in 
a comprehensive way, on a bilateral and reciprocal basis, with the 
rights of American citizens, trade, business and shipping abroad. 
Provision for rights before the courts of justice is a long established 
feature of such treaties. To such material, a passage on commercial 
arbitration could be logically added, by way of more amply providing 
for the determination of legal rights and the settlement of legal con- 
troversies in which the nationals of either signatory might become 
involved, 

The scope and character of the arbitration commitment which 
the United States is in position to assume, moreover, is consistent 
with the general orientation and philosophy of the FCN treaty as a 
whole. This type of treaty, as corollary to the broad range of interests 
with which it deals and its long-term, charter-like nature, is couched 
in terms of elementary principle. It is not a technical document, 
occupied with details, but leaves great play to domestic legislation 
and policy within the broad limits of stipulated principle. The de- 
velopment of commercial arbitration rules, furthermore, could be 
conveniently handled as an integral part of the extensive revision in 
the content of the pre-existing FCN treaty form which was under- 
taken at the end of the late War, to adapt it to the contemporary 
sene and render it more responsive to the needs of businessmen 
and investors, The placing thus of commercial arbitration in per- 
spective, as a purposive and consistent element of a larger whole, 
has undoubtedly facilitated treaty-consideration and treaty-making 
about the subject on the part of the Governments concerned. 


The suitability of the FCN treaty in the premises is further sug- 


es 


4. These are listed, according to form of provision, in sec. II infra. 

9. Summaries of the purposes which such treaties have served from period 
to period, from 1778 to the present, may be found in the Fact Sheet 
entitled “Commercial Treaty Program of the United States” (Depart- 
ment of State, March 1952); and Stetser, “Treaties to Aid American 
Business Abroad”, XL Foreign Commerce Weekly (U.S. Department of 
Commerce, September 11, 1950), pp. 3 et seq. 
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gested by consideration of the lesser attractiveness or availability to 
the United States Government of alternative media which have on 
occasion been used by European countries. The special-purpose in- 
strument dealing exclusively with arbitration, whether bilateral® or 
multilateral, would be the indicated choice when it is desired and 
feasible to treat a given matter technically and as an end in itself, 
and when the press for treaty regulation of the topic has sufficient 
momentum to carry it along through the necessary stages of its ne- 
gotiation and passage as a matter warranting special attention. If, 
moreover, it relates to a matter which it is desired to regulate with 
many countries alike in all parts of the world, it should not only have 
universal appeal on its own merits, but also be formulated in terms 
acceptable to countries of varying legal systems and attitudes toward 
foreign arbitration. The non-adherence of the United States and 
most non-European countries to the Geneva instruments of 1923 and 
1927, and the indicated indisposition of the United States toward 
participating in the current ECOSOC project for a new convention 
on enforcement of foreign awards,’ does not suggest the special- 
purpose convention as the most promising instrument through which 
currently to establish treaty relations on commercial arbitration be- 
tween the United States and other countries. Finally, because of 
policy considerations, there is not available to American negotiators 
another kind of instrument in which commercial arbitration clauses 
may be appropriately placed: namely, the special convention relating 
specifically to judicial procedures and remedies, such as the collec- 
tion of evidence, recognition of foreign court judgments, etc.® 


II 
The provision in the 1946 treaty with China was as follows: 


“. . In the case of any controversy susceptible of settlement by 
arbitration, which involves nationals, corporations or associations 


of both High Contracting Parties and is covered by a written 


6. E. G., Treaty of October 12, 1925, between Germany and the USSR, 
Agreement VI (LNTS 1257). 

7. UN Document E/2704 (E/AC.42/4 Rev. 1) 28 March 1955; and 
E/2822, 31 January 1956. 

8. E. G., Belgium-Netherlands, Convention on Territorial Jurisdiction, Bank- 
ruptcy, and the Authority and Execution of Judgments, Arbitral Awards 
and Notarial Acts, March 28, 1925 (LNTS 2131); France-Italy, Cor 
vention on the Enforcement of Judgments in Civil and Commercial 
Matters, June 3, 1930 (LNTS 3513); Austria-Switzerland, Convention 
on Recognition and Enforcement of Judicial Decisions, March 15, 192/ 
(LNTS 1981). 
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agreement for arbitration, such agreement shall be accorded full 
faith and credit by the courts within the territories of each High 
Contracting Party, and the award or decision of the arbitrators 
shall be accorded full faith and credit by the courts within the 
territories of the High Contracting Party in which it was rendered, 
provided the arbitration proceedings were conducted in good 
faith and in conformity with the agreement for arbitration.”® 
It was framed in this fashion in light of circumstances in China, and, 
though it was said to be indicative of the type of provision which 
the State Department intended to seek in other negotiations,”® it may 
be considered to have been a tentative and experimental formulation. 
It did not prove suited to use elsewhere;** moreover, it lacked a rule 
on the important matter of enforcement of foreign awards. 


Accordingly, there subsequently evolved for more general use 
a thoroughly revised version, framed as follows, which appeared first 
in the 1950 treaty with Ireland : 


“Contracts entered into between nationals and companies 
of either Party and nationals and companies of the other Party, 
that provide for the settlement by arbitration of controversies, 
shall not be deemed unenforceable within the territories of such 
other Party merely on the grounds that the place designated for 
the arbitration proceedings is outside such territories or that the 
nationality of one or more of the arbitrators is not that of such 
other Party. No award duly rendered pursuant to any such con- 
tract, and final and enforceable under the laws of the place 
where rendered, shall be deemed invalid or denied effective means 
of enforcement within the territories of either Party merely on 
the grounds that the place where such award was rendered is 
outside such territories or that the nationality of one or more 
of the arbitrators is not that of such Party.”?? 


The same model was followed in treaties thereafter signed with 


9. Article VI, para. 4, last sentence (TIAS 1871). 

10. Hearing before a Subcommittee of the Committee on Foreign Relations 
United States Senate, 80th Cong., 2nd Sess. on a treaty . . . [with] 
China . . . April 26, 1948, pp. 31-32. 

11. A provision on commercial arbitration is missing from the next two 
treaties signed: those with Italy in 1948 and Uruguay in 1949, though 
in the case of Italy the omission was supplied in a supplementary Agree- 
ment in 1951 (infra). In Hearing before a subcommittee of the Com- 
mittee on Foretgn Relations U.S. Senate, 80th Cong., 2nd Sess. on a 
broposed treaty . . . [with] the Italian Republic, April 30, 1948, pp. 12-13, 
It was said that the China-type formula was incompatible with the 
Italian legal structure. 

12. Article X (TIAS 2155). 
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Colombia, Denmark, Haiti, Israel, Italy, and Nicaragua. 


The purpose and effect of this formula is to adapt to arbitration 
the standard of non-discrimination which pervades and characterizes 
an FCN treaty as a whole. This standard, in the normal case else- 
where in the treaty, is either “national treatment” or “most-favored- 
nation treatment”, or both, depending on the subject matter.’ In 
the establishment sections of the treaty, where provision for com- 
mercial arbitration properly falls, the currently favored rule has 
been the former, ordinarily the stronger of the two. Because of the 
federal system and the variegated pattern formed by the laws of 
the several States, however, as well as because of the nature of the 
subject, a rule on arbitration in bald terms of “national treatment”, 
as such, runs into complications and difficulties. Accordingly, the 
appropriate approach entails the use of special wording. The above- 
quoted Irish treaty formula represents a way of attaining with maxi- 
mum economy the desired objective of non-discrimination in general 
principle, in terms suited to the case. 

A more positive formulation to the same effect is possible, but 
with the addition of language of reservation or exception to cover 
the requisite qualifications. In the 1951 treaty with Greece, such a 
formulation was indeed developed: 

“. . . Awards duly rendered pursuant to any such contracts, 
which are final and enforceable under the laws of the place 
where rendered, shall be deemed conclusive in enforcement pro- 
ceedings brought before the courts of competent jurisdiction of 
either Party, and shall be entitled to be declared enforceable 
by such courts, except where found contrary to public policy. 
When so declared, such awards shall be entitled to privileges and 
measures of enforcement appertaining to awards rendered locally. 
It is understood, however, that awards rendered outside the 
United States of America shall be entitled in any court in any 
State thereof only to the same measure of recognition as awards 


13. Colombia, 1951, Article V, para. 2 (S, Exec. M, 82nd Cong., Ist Sess.) ; 
Denmark, 1951, Article V, para. 2 (S. Exec. I, 82nd Cong., 2nd Sess.) ; 
Haiti, 1955, Article V, para. 2 (S. Exec. H, 84th Cong., 1st Sess.) ; Israel, 
1951, Article V, para. 2 (TIAS 2948); Italy, Supplementary agreement 
of 1951, Article VI (S. Exec. H, 82nd Cong., 2d Sess.) ; Nicaragua, 1956 
Article V, para. 2 (S. Exec. G, 84th Cong., 2d Sess.). 

. The former means equality of the alien, or the alien interest, with the 
citizen of the country and his interests. The latter signifies equality 
merely with other aliens and their interests. A stronger non-contingent 
standard is made to govern regarding basic protection of persons and 
property, as under international law. 
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rendered in other States thereof.”?® 
This phraseology was adopted also in the recent treaties with Japan 
and Germany,”® and has been said to be an improvement over the 
Irish treaty version,*’ in that it is clearer and more assertive of the 
affirmative aspect of the treatment to be accorded. 


The latest development is in the treaty signed March 27, 1956, 
with the Netherlands.*® Article V, paragraph 2, thereof provides the 
following rule as to awards: 
“ ..(b) In conformity with subparagraphs (1) and (2) hereof, 
awards duly rendered pursuant to any such contracts, which 
are final and enforceable under the laws of the place where 
rendered, shall be deemed conclusive in enforcement proceedings 
brought before the courts of competent jurisdiction of either 
Party. (1) As regards recognition and enforcement in the United 
States of America, such awards shall be entitled in any court in 
any State thereof only to the same measure of recognition and 
enforcement as awards rendered in other States thereof. (2) As 
regards enforcement in the Kingdom of the Netherlands, such 
awards shall be dealt with in the same way as awards as referred 
to in the Convention on the execution of foreign arbitral awards 
concluded at Geneva on September 26, 1927.” 

This is the most positive formulation yet appearing in any treaty 

entered into by the United States; and it affords a particularly mean- 

ingful basis for treaty relations between the two countries concerned. 


Finally, to complete the picture, mention needs to be made of 
a condensed-form provision which is included in the recent treaty 
of Amity, Economic Relations and Consular Rights with Iran.’® 


The evident intendment of the above-quoted provisions, to pro- 
tect from discriminatory disabilities arbitrations which have interna- 


15. Article VI, para. 2 (TIAS 3057). The sentence relative to contracts, in 
this and the Netherlands version infra, remains as in the Irish treaty. 

. Japan, 1953, Article IV, para. 2 (TIAS 2863); Federal Republic of 
Germany, 1954, Article VI, para. 2 (S. Exec. E, 84th Cong., Ist Sess.). 

. 6 Arbitration Journal (1951), p. 162; Domke in 17 Law and Contemp. 
Problems (1952), p. 549; 40 Calif. L.R. (1952), p. 126. 

. Text in S.Ex. H, 84th Cong., 2d Sess. 

- Signed August 15, 1955, Article III, para. 3: ‘The private settlement 
of disputes of a civil nature, involving nationals and companies of either 
High Contracting Party, shall not be discouraged within the territories 
of the other High Contracting Party; and, in cases of such settlement 
by arbitration, neither the alienage of the arbitrators nor the foreign 
situs of the arbitration proceedings shall of themselves be a bar to the 
enforceability of awards duly resulting therefrom.” (S. Exec. E, 84th 
Cong., 2d Sess.). This treaty is in general an abridged version patterned 
after the 1951 treaty with Ethiopia, which lacks a provision on arbitration. 
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tional implications or foreign associations, has variously involved the 
taking into account of three possible ways in which an alien fac- 
tor may be present in an arbitration, namely: an alien may be 
party to or beneficiary of the arbitral proceeding, or the arbitral 
tribunal may be partly or wholly of alien membership, or the situs of 
the arbitral proceeding may be in foreign territory and under foreign 
law. Each of these, in turn, can involve either the contract for arbi- 
tration or the award ensuing therefrom. 


The precluding of discrimination on account of the alienage of 
a party to, or beneficiary of, an arbitration raises no legal questions 
and may be readily provided for; American law traditionally protects 
the contractual rights equally of aliens and of citizens. The possible 
legal problems arising in the formulation of a treaty rule compatible 
with American jurisprudence relate rather to the extra-jurisdictional 
aspects of the matter. These will be discussed in the two succeeding 
sections, as concerns respectively the contract and the award. 


III 


As exemplified by the current ECOSOC project for a conven- 
tion on arbitral awards, when the international problems of arbitra- 
tion are considered, major emphasis tends to be placed upon the 
awards aspect. In fact, the ECOSOC ad hoc committee which con- 
sidered and reported out a suggested draft convention decided that 
provisions on contracts should not be included.?° The commercial 
arbitration provision in the United States, however, reflects a different 
theory: namely, that a rule on the contract is needed, not merely 
for outward symmetry, but because the provision would be defective 
and incomplete without it. As needs no reminder, historically the 
major legal impediment to the use of arbitration in the United States 
has had to do with the unenforceability of a contract to arbitrate 
future disputes. An award duly and voluntarily made has from early 
times been enforceable; the way which has been open to a recalcitrant 
to defeat an arbitration, under the common law or statutes incorporat- 
ing the same bias, is to refuse to go through with the arbitration 
(unless, of course, under a submission of a defined existing dispute). 
This situation has existed in other countries also.”* 


Whether a contract to arbitrate future disputes is or is not en- 


20. As cited, note 7 supra, p. 6. Representatives of Sweden, India, and the 
United Kingdom, however, favored including a provision on contracts. 

21. Lorenzen, “Commercial Arbitration—International and Interstate As 
pects”, 43 Yale L.J. (1934), 716, 717, 721-22. 
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forceable may be said to mark the threshhold between old and 
modern arbitration concepts. A first task in treaty drafting, therefore, 
insofar as the status of the contract is concerned, is to ensure that 
the progressive elements which may exist or develop in arbitration law, 
in this connection, will not be restricted to contracts providing for 
arbitration locally, but will extend as well to those envisaging a pro- 
ceeding abroad. It is not, however, the province of the treaty to re- 
quire that a contract to arbitrate future disputes abroad must be 
recognized, but only if and to the extent that a similar contract for 
domestic arbitration also would be recognized. 

A second task, in settling the status of the contract, is to ensure 
that a dispute will not because of its subject-matter be considered 
less eligible for foreign than for domestic arbitration. The court 
should be entitled, if it chooses, to apply the same criteria as would 
be applicable to contracts for domestic arbitration; but it would be 
precluded from holding that a given type of dispute will be deemed 
arbitrable only if the arbitral proceedings are to be held within the 
forum. On the other hand, it is not practicably within the treaty’s 
purview to attempt to resolve divergencies as to what law properly 
governs, such as the difference between the United States and many 
other countries as to whether arbitration is “procedural” or “sub- 
stantive”. Experience has shown that countries are not generally 
inclined to defer to the contrary opinions of others concerning 
established theories on such conflicts-of-laws problems. 


Next, there occurs the question of the words to be chosen to 
describe the status of recognition which it is desired to attribute to 
the contract. A contract might be ineffective either because it is 
invalid, or because it is voidable and has been voided by one of the 
parties, or because though neither invalid nor voidable it is simply 
not entitled to compulsory measures of specific performance. All 
these possibilities, however, may be subsumed under the concept of 
enforceability. Accordingly, the treaty rule has been framed in terms 
of this one word of art. It is also necessary to use terminology relat- 
ing strictly to arbitration, so that there is no obligation to enforce a 
contract which calls for submission to a judicial, as distinguished from 
an arbitral, proceeding abroad.?? 


22. See Application of Hamburg-American Line, 238 NYS (1930) 331 (aff'd 
239 NYS 914); The Edam, 27 F. Supp. (1938) 8; The Ciano, 58 F. 
Supp. (1944) 65; Annotation in 107 ALR (1937), 1060-63. For com- 
parative law comment, see Nussbaum, “Treaties on Commercial Arbitra- 
aA HLR (1942) 219, 229n; and Lorenzen, loc. cit. 745, 747, 
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The concept of enforceability, however, has consequences going 
beyond mere description of status. It connotes not only that the 
contract will be recognized, but also that it will be entitled to the 
benefit of concrete measures to give it practical operativeness. A suit 
for damages for breach of contract, as might be the only remedy 
under the common law, and most especially if recoverable damages 
were only nominal as under the Restatement rule,?* would seem to 
be an insufficient sanction for what “enforceability” signifies. Given 
the existing pattern of arbitration law, therefore, any treaty rule needs 
be so stated as to avoid endowing the contract for foreign arbitration 
with rights of enforceability other or greater than those appertaining 
to contracts for domestic arbitration. Additionally, a review of the 
remedies provided in the more advanced laws shows that a treaty 
rule should avoid extending necessarily to foreign arbitration pro- 
ceedings even the same or equal measures of enforcement, 

Under an arbitration statute of the modern variety in this 
country, there are three supports a court may lend to the contract 
to arbitrate, should one of the parties attempt to evade his obligation. 
It may (a) appoint an arbitrator by default; or (b) order the parties 
to proceed with the arbitration; or (c) stay a competing litigation 
pending outcome of arbitration. It is evident that not all these supports 
can feasibly be made the subject of treaty commitment. 


Measures “(a)” or “(b)” or both, are not available at all, or 
else are uncertain or limited in some foreign countries with modern 
laws,”* a fact which a provision designed for negotiation on a world- 
wide basis must take into account. In any event, measure “(a)” 
would not be suited to foreign arbitration, for a court can hardly 
presume to appoint an arbitrator to serve in another’s jurisdiction; 
and if the court appointed an arbitrator to officiate in its own juris- 
diction, that would be tantamount to an alteration of the agreement 
inconsistent with the principle of free-will contract which lies at 
the heart of the arbitration process.*® It is questionable also whether 


23. American Law Institute, Restatement of the Law of Contracts, sec. 550. 

24. Lorenzen, loc. cit., 725-26, 742, 761; Phillips, “Arbitration and Conflict 
of Laws: a Study of Benevolent Compulsion,” 19 Cornell L.Q. (1934) 
197, 200-01. The Inter-Amencan Juridical Committee’s “Draft Uniform 
Law on International Commercial Arbitration” (Pan American Union, 
1954) also lacks the “(b)” procedure. 

. A court may in unusual circumstances do this or something approaching 
it (see, e.g., Continental Grain Co. v. Dant and Russell, 118F (2d) 967; 
Katakura v. Vogue Silk Co., 161 A 529 (Pa. 1932), and the lower court 
order from which appeal was taken in the Amtorg case, note 29 infra); 
but this fact gives no basis for imposing a general treaty obligation. See 
also Phillips, loc. cit., 219. 
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the United States is yet ready for its part to consider even a con- 
tingent treaty obligation with respect to measure “(b)”. Although 
the courts of Pennsylvania and New Jersey readily concluded, when 
the issue was squarely presented, that they had the power and duty 
to order persons to proceed with arbitration outside the State,”® the 
New York courts declined for many years to do so.*’ In the other 
jurisdiction in which the issue has been presented—namely, that of 
the Federal courts—the Federal Act (sec. 4) only contemplates that 
the order to arbitrate will issue where the arbitration proceeding is 
held in the same court’s jurisdiction; and it has been ruled also on 
general principle that the remedy is not available for a proceeding 
under the laws of another (i.e., a State) jurisdiction.*® 


Measure “(c)”, the stay, on the other hand, seems now to be 
regarded as a measure appropriate to outside arbitrations, insofar as 
it exists in developed form for internal arbitrations.*® Its propriety 
was established in New York, for example, many years ago, long be- 
fore the compulsive measure was considered proper;*° it has been 
settled since the Shanferoke decision as to the federal jurisdiction ;** 
and no reason has appeared why the measure should not be made 
available to arbitrations abroad to the same extent as the courts of 


26. California Lima Bean Growers Assn. v, Mankowitz, 154 A. 532 (N.J. 
1931); Nippon Ki-Ito Kaisha v. Ewing Thomas Corp., 170 A. 286 (Pa. 
1934). Comparably, sec. 95 of the Restatement on Conflict of Laws as- 
serts a State court should be able to order persons in its jurisdiction to 
appear in proceedings in another State. 

. Cases listed in 17 C.J.S. 1045, note 12(4) under “arbitration in foreign 
state”. Subsequently, New York has come into line with the New Jersey 
and Pennsylvania view. In re Amtorg Trading Corp., 100 NYS (2d) 747 
(App. Div. 1950), aff'd 109 N.E. (2d) 606. 

. California Prune and Apricot Growers Association v. Catz American Co., 
60 F(2d) 788 (CAA. 1932). As to the limited wording of the federal 
- wy e.g., the Continental Grain case, supra note 25. Further, see note 

1 infra. 

. II Beale, Conflict of Laws, (1935), 1248; cases in note 26 supra and 30 
and 31 infra; Rosenthal v. Berman, 82A(2d) 455 (N.J. Sup. 1951). 

. Application of Inter-Ocean Food Products, Inc., 201 N.Y.S. 536 (App. 
Div. 1923); Kelvin Engineering Co. v. Blanco, 210 N.Y.S. 10 (1925). 

. 239 U.S. (1935) 449. Later cases include The Quarrington Court, 25 
F. Supp. (1938) 665; Uniao de Transportadores v. Companhia de Nave- 
gacao Carregadores, 84F. Supp. (1949) 582; International Refugee Or- 
ganisation v. Republic SS Corp., 93 F. Supp. (1950) 798; Fox v. The 
Giuseppe Mazzini, 110 F. Supp. (1953) 212. The question about Shan- 
feroke raised in the opinion in Bernhardt v. Polygraphic Co. (100 L. Ed. 
203) does not appear to be relevant to the point made here. It seems 
possible that the new proposed Uniform State Law (infra note 46) might 
have the same net result as the federal act, for whereas sec. 17 provides 
for court “enforcement” of the contract where the arbitration is to be 
held in the State, the power to grant a stay does not appear to be so 
limited (See Pirsig, “Toward a Uniform Arbitration Act,” 9 Arbitration 
Journal (1954), 115, 117). 
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a given State are prepared to allow it to arbitrations in another 
State.*? 

In light of the foregoing consideration, the treaty provision does 
not stipulate either that a contract to arbitrate abroad positively 
will be enforced, or that it will be enforceable in the same way that 
a contract for domestic arbitration may be enforceable. It recites, 
rather, that it will “not be deemed unenforceable” because of an 
alienage factor. It should, that is, be held a good contract to the 
extent and for the same reasons that other arbitration contracts are 
held good; and the concrete ancillary measures of effectuation apper- 
taining to it, assuming it to be a good contract, are both contingent® 
and dependent upon what the court may consider appropriate to 
proceedings conducted where its writ does not run. 


IV 


The courts of this country have repeatedly demonstrated a will- 
ingness to entertain proceedings to enforce proper awards obtained 
outside the jurisdiction, i.e., “foreign” awards;** and it now appears 
to be generally established that judicial support is available to awards 
rendered abroad*® as well as to those which are “foreign” by reason 


32. Criticisms which have been made of the stay procedure (e.g., note in 26 
Va. L.R (1940), 327, 339-40), unless accompanied by safeguards (e.g., 
Lorenzen, loc. cit. 762), are applicable also where the arbitration is in 
the forum (Phillips, loc. cit. 206-07); and the treaty provision is so 
worded that the issuance of a stay pending arbitration may be accom- 
panied by such safeguards as the court may consider necessary to assure 
that the arbitration will actually proceed in good faith in return for the 
suspension of litigation. 

. A tabulation of State laws as concerns their provisions regarding enforce- 
ment of the contract to arbitrate may be found in Labor Arbitration 
Under State Statutes (U.S. Dept. of Labor, 1943), p. 45. 

. For summary and partial list of cases, see Anno. 73 A.L.R. (1931), 
1460-64; Heilman, “The Enforceability of Foreign Awards in the United 
States”, III The Arbitration Journal (1939), 183-94; and II Beale, op. cit. 
1249. As noted elsewhere, the problem in this country has related less 
to the enforcement of awards than to the enforcement of the contract 
to arbitrate. 

. Domke, “Enforcement Abroad of American Arbitration Awards”, 17 Law 
and Contemp. Probs. (1952), 545, 554; Drachsler, “Status of Alien Cor- 
porations in the Law of the U.S.,” 23 Fordham Law Review (1954) 49, 
82; Lorenzen, “Commercial Arbitration—Enforcement of Foreign Awards”, 
45 Yale L.J. (1935) 39, 58; and Sturges in International Yearbook on 
Civil and Commercial Arbitration (1928), at p. 190. The commentaries 
and the reported cases (see note immediately supra) make no distinction, 
in considering “foreign” awards, on the basis of whether the place of 
rendition is abroad or simply in another jurisdiction within the United 
States. The line of distinction is between the “domestic” award, on the 
one hand, and the “foreign” on the other; and an award is equally 
“foreign” whether it be U.S. “foreign” or alien “foreign”. Cases uphold- 
ing alien awards include: Gilbert v. Burnstine, 174 N.E. 706 (N.Y. 1931); 
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merely of having been rendered in other States of the Union. This 
favorable judicial disposition, however, is subject to several qualifying 
or clarifying considerations, when projected into treaty language. 
These are: first, non-interference with the policy views of the forum 
as to what objective criteria (as distinguished from the subjective 
criterion of alienage) should be determinative generically of the pro- 
priety of awards; second, silence as to what particular judicial pro- 
cedure is to be made available for the enforcement of the foreign 
award; and third, limitation of the court’s obligation to recognition 
of awards, as such, as distinguished from foreign court judgments. 
In addition, under the United States treaty approach, in company 
with the Geneva Convention of 1927 but in contrast with the draft 
convention recently espoused by the International Chamber of Com- 
merce,*® the obligation only applies as to awards after they have 
become definitive in the place where rendered; the court is not 
obligated to entertain a foreign award prematurely, before legally it 
truly is an award in the eyes of the law of the place chosen by the 
parties in which to hold the arbitral proceeding.*” 

The matured foreign award is equilibrated, as to its intrinsic 
legality and effectiveness, with the domestic award. On the one hand, 
if it meets the standards of due process, arbitrability of the underly- 
ing issue, etc., required of awards domestically rendered, the foreign 
award is to be recognized and given judicial assistance. On the 
other hand, even though valid and enforceable under the laws of 
the place where rendered, the foreign award may be rejected for any 
cause applicable alike to awards rendered in the forum. The court 
may satisfy itself, first of all, as to the sufficiency of the underlying 
contract according to the laws it applies, for the treaty is so worded 
(“pursuant to any such contract”) that the obligation vis-a-vis the 
award is contingent upon the enforceability of the contract under 
the laws of the forum. It may also satisfy itself that the award as 


and cases cited note 42 infra; Woodrow v. O’Conner, 28 Vt. 776 (1856) ; 
Britex Waste Co. v. Nathan Schwab and Sons, 12A (2d) 473 (Pa. Sup. 
1940); Tiefenbacher v. Dulien Steel Products, Inc, (Sup. Ct. of King 
County, Washington, 1943, noted in Domke, loc. cit. 552, and in I Inter- 
national Arbitration Journal, 67-68); and, perforce, the cases in which 
contracts to arbitrate abroad have been enforced. 

. Brochure entitled “Enforcement of International Arbitral Awards” (Inter- 
national Chamber of Commerce, Paris, 1953); reproduced also in U.N. 
Doc. E/C.2/373. 

. E.g., United Electrical Workers v. General Electric Co., 83 N.Y.S. (2d) 
768 (1948), aff'd 90 N.Y.S. (2d) 273; Landerton Co. v. Public Service 
Co., 118 N.Y.S. (2d) 84 (1952). In the former, the court observed that 
a different practice would allow either of the parties “to shop about” 
(p. 770), an evil to be guarded against. 
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such eventuated from a proceeding in which the arbitral tribunal 
had in its opinion properly acquired jurisdiction, and that it was 
otherwise correct and fairly rendered.** 


The courts are not prevented by the treaty, of course, from 
adopting a more favorable attitude toward the foreign award, if 
they wish, for treaty rules are a “floor” and not a “ceiling”. The 
logical consequence of the conflict-of-laws doctrine that the validity 
and enforceability of an award is determined by the law of the place 
where rendered*®® could, indeed, be a treatment more favorable to 
the foreign than to the domestic award. However, this may not be 
the actual result reached in practice, owing to the prevalence in the 
United States of the theory that arbitration is “remedial” or “pro- 
cedural” (which ascribes paramountcy to the lex fori) ;*° and it is 
not required by the treaty rule. 


The traditional method of securing enforcement of a foreign 
award in this country, as sometimes also in other countries,** has 
been by a suit on the award. Insofar as the States have common- 
law arbitration, this is the same method which also must be used to 
secure enforcement of domestic awards. So far, there would be no 
problem in providing that foreign awards should be entitled to 


38. Illustrative cases dealing with the prerequisites to enforceability of foreign 
arbitrations include: Prosperity Co. v. American Laundry Machine Co., 
67 N.Y.S. (2d) 669 (1947), aff'd 74 N.E. (2d) 188; Drexsage Co. v. 
Homasote Co., 30 N.Y.S. (2d) 936 (1941); Jackson v, Ky. River Mills, 
65 F. Supp. 601 (D.C. Ky. 1946); Application of Jackson, 77 F. Supp. 

3 (D.C. N.Y. 1948); Mulcahy et al v, Whitehall, 48 F. Supp. 917 (D.C. 
N.Y. 1943) ; Marvlo Fabrics v. Jarus, 87 F. Supp. 245 (D.C. Mo., 1949); 
Ripley Fabrics Corp. v. Hymen, 91 F. Supp. 1007 (D.C. I11. 1950); 
Hirsch Fabrics Corp. v. Southern Atlantic Co., 98 F. Supp. 436 (D.C. 
Tenn. 1951); Samson v. Bergin, 84 A. (2d) 273 (Conn. 1951); Red 
Line Commercial Co. v. Pastene Co., 58 N.Y.S. (2d) 143 (App. Div. 
1945). For a recent illustrative comparative law comment, see Domke, 
Loc. cit. 557-65 (Germany). 

. II Beale, op. cit. 1249; Moyer et al v. Van-Dye-Way Corp., 126 F (2d) 
339 (1940). 

. Popkin and Jacobson, “Jurisdiction over the non-Resident in Arbitration 
Proceedings”, 4 Arbitration Journal (1940), 158, 159 (reprinted from 
17 N.Y. U.L.Q.R.) ; Sturges, Commercial Arbitrations and Awards (1930), 
932; Benton v. Singleton, 40 S.E. 811 (Ga. 1902); Shafer v. Metro- 
Goldwyn-Mayer Distributing Corp., 172 N.E. 689 (Ohio App. 1929). 
The reasoning of the Ohio court in refusing enforcement to a New York 
award was that “the lex fori prevails over the lex rei sitae, or the lex 
loci contractus, the lex loci solutionis, and all other laws so far as con- 
cerns matters that relate to the remedy. . . .” (p. 672, quoting R.C.L.). 
Compare statements under the title “Arbitration ‘and Award” in 5 C.J. 
and 6 C.J.S., secs. 43 and 16, respectively. 

. A brief summary of procedures in foreign countries may be found in 
Lorenzen in 45 Yale L.J. 44-56; also Nussbaum, Yearbook article as 
cited infra, 13-15. For citations to more detailed accounts, see Domke, 
loc. cit. 557n, 
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“national treatment” as to judicial remedies. However, under modern 
arbitration statutes, a special expeditious procedure has been created 
for domestic awards: “confirmation” followed automatically by entry 
of judgment, Although there are recorded instances in which a 
foreign award has been allowed a form of summary judgment,** the 
special statutory procedure is not available to foreign awards; and 
the normal method for securing enforcement of such awards remains 
the suit on the award. The treaty provision has therefore been so 
drafted as not to extend to alien awards necessarily the same en- 
forcement procedures as may be available to domestic awards, but 
only an effective and practicable procedure of some kind, insofar 
as an enforcement procedure at all may be available. As is made 
clear in the Greek treaty prototype, however, an award reduced to 
a domestic judgment would of course be on the same footing as, and 
eligible to execution equally with, any other judgment. 

In specifying that the alien award need not be recognized and 
given judicial support until it has reached the stage of being “final 
and enforceable” under the laws of the place where rendered, the 
treaty provision does not define just what is meant by finality and en- 
forceability.** It simply sets forth that the arbitration should have 
been fully and definitely completed, and that the decision of the 
arbitrators should have attained the stage of being at least referrable 
to proceedings that will put the award in position to be executed. 
Depending on the provisions of the contract and the applicable law, 
it may or may not be that the award must have been confirmed or 
reduced to judgment in the jurisdiction where rendered.** In turn, 
it could happen that the confirmation procedure results automatically 
in a judgment, without more.*® Nevertheless, insofar as the treaty 
is concerned, the thing which is carried across national boundaries, 
into the other country for enforcement, is the award, rather than 


42. Coudenhove-Kalergi v. Dieterle, 36 N.Y.S. (2d) 313 (1942); Sargant 
v. Monroe, 49 N.Y.S. (2d) 546 (App. Div. 1944). 


43. This provides a margin of flexibility which allows for variations in defini- 
tion here and abroad (for example, the difference between the English 
and the German concept, as noted in Domke, loc, cit. 559). 

44. See, for example, H. S. Cramer and Co. v. Washburn-Wilson Seed Co., 
195 P (2d) 346 (Ida. 1948); Moyer et al v. Van-Dye-Way Corp., 126 
F (2d) 399 (CCA. 1942); E. A. Bromund Co. v. Exportadora Affonso, 
110 F. Supp. 502 (1953); and cases cited note 42 supra. Compare 
Wright v. Hammond, 154 S.E. 649 (Ga. App. 1930). 

. For example, a common formula spoken by New York courts: “The mo- 
tion to confirm is granted. Settle order directing the entry of judgment 
on said award”, 
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the court judgment overlying the award.*® The treaty provision does 
not purport to lay down a rule as to the recognition of alien court 
judgments,*’ though, on the other hand, the treaty would not prevent 
a court from treating an award reduced to judgment as a judgment, 
if it wishes to entertain enforcement in that form, as seems to be the 
procedure in some foreign countries.** Recognition of judgments, as 
such, is a subject thus far not considered suited to treaty regulation 
on the part of the United States;*® the treaty provision is designed 
to facilitate freedom of contract®® rather than acts of sovereignty. 


V 


The way the United States Government has sought to provide 
treaty support for the arbitral settlement of private disputes in inter- 
national trade and commerce doubtlessly falls short of what some 
might ideally desire or advocate. These treaties are not concerned 


46. Though amalgamated in one proceeding, and though where confirmation 
is granted under a statutory proceeding the entry of judgment is purely 
a “ministerial duty” (Ferguson v. Ferguson, 93 S.W. (2d) 513 (Tex. 
Civ. 1936)), the “confirmation” and the “entry of judgment” are yet 
conceptually distinct. In the “Act Relating to Arbitration and to Make 
Uniform the Law with Reference Thereto”, approved by the National 
Conference of the Commissioners on Uniform State Laws on August 20, 
1955 and approved by the House of Delegates of the American Bar 
Association six days later, confirmation is provided for in section 11, 
and entry of judgment in section 14 (American Arbitration Association 
print). This point was stressed, for example, in the cases cited supra, 
note 42. 

. So the constitutional “full faith and credit” which one State must accord 
to the judgments of sister States, and thus to judgments on awards (e.g., 
Tanbro Fabrics Corp. v. Hymen, 94 N.E. (2d) 93 (I11. App. 1950)), 
is not extended under the Greek Treaty or other formulae to court judg- 
ments of foreign countries. 

4 om, in 45 Yale L.J., 42, 44. More generally to this point, see ibid. 

. In comparison, although treaties regarding recognition of foreign judg- 
ments have been concluded between other countries, especially in Europe, 
the United States is not alone in its reserved attitude toward the subject. 
See, for example, the 1925 resolution of the International Chamber of 
Commerce which recommended a convention on arbitral awards (text 
in Pallieri, “L’Arbitrage privé dans les rapports internationaux,” 51 
Recueil des Cours, The Hague (1935), 298, 370n, which also contains 
a detailed discussion of the nature of the arbitral process); and Nuss- 
baum, loc. cit. 219, 221, and “Problems of International Arbitration,” 
International Yearbook on Civil and Commercial Arbitration (Oxford, 
1928), 1, 8-10. 

. The contractual nature of arbitration was emphasized by the Congressional 
Committee which recommended passage of the federal arbitration act 
of 1925 (quoted in Petition of Pahlberg, 43 F. Suppl. 761, 763n.); and 
has been a point of critical importance to the modern evolution of arbi- 
tration law in this country, away from the former notion that arbitration 
was suspect, as an attempt to oust the courts of jurisdiction. Semble, re- 
port of the League of Nations Committee recommending the Geneva Con- 
vention (C. 516, M. 175, 1927. II, p. 2). 
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with whether, or to what extent, or under what procedures, or subject 
to what measure of judicial supervision, the law will favor and en- 
courage arbitration as an alternative to litigation, such matters be- 
ing left to evolve or not as the legislators and judges of each country 
see fit. Their concern, rather, is merely to assure that such evolution 
as does occur will not be narrowly nationalistic, but will allow arbi- 
tration involving international relationships to grow and flourish, if 
it will, in measure with arbitration generally. 

The step forward represented by the treaty provision, neverthe- 
less, is a critical one, because it traverses the primary legal barrier 
to the development internationally of arbitration; and it constitutes 
perhaps the most important step which, practically speaking, is sus- 
ceptible of being taken by treaty, For while the treaty power may 
wisely be used to assure the alien and his interests fair treatment 
within the framework of whatever laws are adopted, it does not lend 
itself to the writing of domestic policy or the creating of special 
privileges for the alien. The approach taken in these treaties to arbi- 
tration, though modest, is thus realistic. 


With additional experience, further ways may possibly be found 
for improving upon the formula appearing in the U.S. treaties. How- 


ever, it seems unlikely that its major outline can be significantly en- 
larged under present circumstances. Treaties perforce tend more to 
reflect an existing situation than to create new law; an ambitious ar- 
bitration convention is hence dependent on the extent to which 
countries will have already adopted advanced internal legislation on 
arbitration and thereby ironed out some of the differences in stand- 
ards which stand in the way of universal agreement. Nations cannot 
generally be expected to agree to favor international arbitrations to 
a greater degree than they are prepared to favor domestic arbitrations; 
and they do well if they are willing to commit themselves to so much 
as an equal degree of favor. 

In the particular case of the United States, despite the remark- 
able progress effected in the law and practice of arbitration over the 
past thirty years, only one-third of the jurisdictions yet have rela- 
tively adequate modern arbitration laws.®! The ability of the central 
government to undertake international commitments is as a practical 
matter conditioned by the status of the law in the remaining two- 


51. These include the Federal Government, Hawaii and 15 States: Arizona, 
California, Connecticut, Louisiana, Massachusetts, Michigan, New Hamp- 
shire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, 
Washington and Wisconsin (Kellor, Arbitration and the Legal Profes- 
sion, 21n; Arbitration in Action, 217 et seq). 
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thirds, notwithstanding that most actual arbitrations with international 
aspects in fact involve some jurisdiction with a modern statute (e.g., 
New York). In a situation thus marked by diversity, the clue to 
successful treaty writing is a flexible and contingent rule that auto- 
matically adjusts and accommodates itself to all. Such a rule does 
not arbitrarily force the less advanced; but, on the other hand, if 
and as success attends the efforts of interested groups to develop 
common standards both within the country and among the countries 
of the world,®? it can serve to magnify the results through projecting 
internationally the progress achieved internally from time to time. 


Beyond this, it is impossible to measure the effects of the com- 
mercial arbitration provision contained in the FCN treaties which 
have been agreed to between the U.S. and other countries to date. 
However, it may be conjectured whether such a provision affords as 
between the contracting parties a basis for relations in the arbitration 
field substantially less adequate, in the final analysis, than that pro- 
vided in the existing or projected multilaterals, considering the omis- 
sions from and reservations to the same.** The bilateral approach 
is a piecemeal and gradual one, it is true. But haste is made slowly 
through the treaty process; and the further and progressive spread 
of bilateral treaties, such as those herein discussed, can in time cumu- 
late into a considerable multinational total. 


52. For example, the three major interested U.S. organizations (The American 
Arbitration Association, the American Bar Association, and the Com- 
missioners on Uniform State Laws) have finally approved a model law 
to propose to the State legislatures (note 46 supra). The International 
Institute for the Unification of Private Law, which has been working on 
the problem many years, has now issued its third revised draft of a 
uniform law regarding foreign arbitration (Rome 1954). Also, see “Draft 
Uniform Law on International Commercial Arbitration” prepared by the 
Inter-American Juridical Committee (Pan American Union, Washington, 
July 1954). Even so, these are drafts which yet remain to be legislatively 
adopted. The many articles of the two first-mentioned (about 40 each) 
as well as the numerous differences among the three drafts, illustrate the 
many points about which persistent controversies arise, in reconciling 
different legal systems—and which have continuously impeded efforts to 
find a basis for large-scale international agreement on the provisions and 
principles to govern arbitration law. 

. Suggested implicitly by Domke, loc. cit. 550; by Racca, “Enforcement in 
Italy of Awards between Americans and Italians”, 6 Arbitration Journal 
(1951) 235, 237; and by text of Netherlands treaty cited supra, at note 
18. See Nussbaum’s appraisal of the effects of the Geneva multilaterals, 
in article cited supra; and the assorted reservations contained in the draft 
convention, cited supra note 7. 





COMMENTS ON THE LABOR SCENE 
A Tribute to the Late Harry Shulman 


by David L. Cole 


EpirorRIAL Note—The Arbitration Journal is privileged to present 
the following paper delivered by David L. Cole at the Public Affairs 
Conference of Yale Law School on April 6, 1956, an event which 
was dedicated to the memory of the late Dean Shulman. Mr. Cole 
discusses the theme of that conference, “Current Problems in Labor 
Relations,” as he would if he had had the opportunity to discuss these 
problems with Dean Shulman. 

In reviewing his paper with the editors of the Arbitration Journal, 
Mr. Cole added some significant comment. He said that he fully con- 
curred in the statement which appeared in the New York Times on 
March 11, 1956 to the effect that “the state of ill-will” which char- 
acterized negotiations during the recent strike at Westinghouse Cor- 
poration resulted from lack of adequate provision for the arbitration 
of grievances in the old contract. The provisions for arbitration in 
the new contract clearly show that the parties have learned from 
experience. The new contract provides for the arbitration of griev- 
ances under AAA rules, and contains a separate provision for the 
arbitration of work assignments and time studies under an arbitrator 
to be appointed for two years. An additional provision, for the arbi- 
tration of suspensions which took place during the strike, was also 
one of the features of the settlement. 

The editors direct particular attention to that part of Mr. Cole’s 
paper in which he describes the use of arbitration to resolve disputes 
between unions. He tells of the arbitration agreements existing in the 
AFL and CIO, leading to the merger agreement, and describes the 
new procedures established to determine jurisdictional questions. 


Dean Harry Shulman died a year ago at the age of 52. In the 
few years allotted him he built two great careers—one as a scholar 
and teacher in law, the other as a pioneer in the art of peacemaking 
in labor-management affairs. His activities in both were conducted 
contemporaneously. Each was very much a full-time task. Yet in both 
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he achieved a standing and pre-eminence which will long be re- 
membered. 

I would not, at this conference, undertake to evaluate his at- 
tainments in the law. Many of you here tonight studied under him 
or were associated with him on the faculty of the Law School, and 
certainly do not need to have me tell you about his contributions 
in this field. 

It was his talent in industrial peacemaking which intrigued me. 
His gifts were great, and yet were simple. The first and most impor- 
tant quality was his deep interest in people and in social problems. 
From this emanated the strong sense of confidence that people placed 
in him, which enabled him so effectively to shift his role as circum- 
stances dictated from mediator to fact-finder or inquirer, to arbitrator, 
and back again to mediator. The customary rules restricting such 
metamorphoses did not seem to be appropriate in his case. His second 
gift was his ability to be logical and reasonable. It was all so simply 
done that it became infectious, and many antagonists, determined to 
be militant and unyielding, found themselves insidiously beguiled into 
behaving like rational men. In retrospect, I am sure Dean Shulman 
has their blessing and gratitude. 

Meetings with your dean, at labor-management conferences like 
this one, or at an airport, or on a plane, which I experienced a number 
of times, were always notable events. In the most informal and off- 
hand manner he would develop an important discussion of current 
events and trends, and one always left such conversations enriched 
by his analysis and his strong sense of perspective. 

It seems to me that it would be a mark of respect to discuss, 
within the bounds of propriety, some of the subjects about which 
Harry Shulman would inquire of me if we were to engage in a 
conversation tonight. I wish I could give you his reactions and the 
observations he would have made, but this is beyond my capacity. 
Some of us who were exposed to his teaching or to his intellectual 


processes may be able to fill in some of the gaps—to draw some of 
his wise conclusions, but I shall not undertake to do so. 

In what direction would Dean Shulman have turned such a 
discussion? He would probably want to know about the basic diffi- 
culties in the Westinghouse strike; the prospects of the merged labor 


movement overcoming the challenge of jurisdictional disputes, which 
he considered a threat to labor unity; and he would undoubtedly 
draw into the conversation the broad question: what is the current 
drift, and what is the outlook? 
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Unfortunately, I cannot speak as freely about the Westinghouse 
strike with all of you as I could with him. It is still too fresh, and 
there remains some unfinished business to be worked out between 
this company and the IUE. I can give you a few facts, however, and 
I can pose a problem or two. It was a grim case. When George Taylor 
and I entered the picture the strike was four months old, and the 
respective positions had become solidly frozen. We found the parties 
negotiating by day, with the mediators mediating their hearts out, 
but fighting a full-dress war by night, so to speak. The battles waged 
by the public relations representatives of Westinghouse and IUE 
were something to behold. The weapons were radio, TV, and full- 
page advertisements. While “good faith collective bargaining” was go- 
ing on, the attacks exposing the faithlessness of one another were 
being pressed with at least equal vigor. You must remember that 
this strike grew out of a simple midterm wage reopening, with the 
contract having another year to run. Beyond the matter of a general 
wage adjustment, only such other matters as were mutually agreed 
upon could be raised in this reopening. The contract remained in 
effect throughout the strike. Management was actively engaged 
throughout in a back to work movement, and we had the anomaly 
of the union shop and check-off provisions applied to workers who 
crossed the picket lines. Those who were undermining the union’s 
efforts by working were at the same time supporting the union 
financially. 

At this point I should desist from mentioning further details. 
Two or three incidents may be mentioned, however, that will prob- 
ably amuse you and also convey some of the essential flavor. One 
morning James Carey opened the session by reading a public state- 
ment made by a Westinghouse vice-president. This statement was 
addressed to the strikers and called attention to the fact that while 
they were manning the picket lines in the cold of winter Carey was 
basking in the sunshine of Miami at the executive council meeting of 
the AFL-CIO. With considerable bitterness Carey observed that the 
author of the statement knew that Carey was in Florida enlisting sup- 
port from the Federation and from other international unions, and 
added that this was as close as a company official dared to go in 
telling the union membership what he would have liked to call Carey. 
“What this man was saying to my people was: you see now what a 
basker your president is.” 

Many times we found as we tried to reason out problems with 
one or the other of the parties that after some progress we would 
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run into a complete impasse. The matter under discussion would 
suddenly become one of vital interest, unchangeable on the grounds 
of principle. It was an absolute must. After encountering a series of 
these musts, Taylor impatiently demanded that the parties make up 
their minds and tell us which were their mustiest musts. 

While active negotiations were going on we were informed that 
company officials had arranged to have a meeting with George 
Meany. Carey had heard of it and expressed his criticism in language 
that was not very mild. Of course, Meany had told him about it 
and asked whether he objected to it. We suggested to the company 
people that such an effort would be unavailing and would not be 
helpful toward the improvement of the already tense spirit. Someone 
observed that no stone should be left unturned, intimating that per- 
haps the objection arose out of the feeling of the mediators that the 
strike might be settled through some other type of effort. John 
Murray, the professional mediator who had lived with the parties 
throughout the entire harrowing experience, spoke up and said: 
“Look, I can hardly wait for the day when this one ends. I’m telling 
you you are just making it harder for us to help you. Hell, as far 
as I’m concerned, I'll bless anybody who can end this strike, whether 
it be Meany, Miney, or Moe.” 

These smatterings of humor were not reflective by any means 
of the nature of the mediation or bargaining sessions. There was a 
grimness and belligerency that was extreme even in a strike situation. 
The great prolongation of the strike, with the lack of any progress 
toward settlement, together with all the active, irritating side moves 
that were going on, raised squarely questions which we are normally 
able to by-pass. What, if everything else fails, should government do? 
Conceding that there is good authority for government’s hands-off 
policy, doesn’t the same authority urge that there be active and ef- 
fective government mediation? Then, after all the usual mediation 
techniques have been tried, is it not incumbent on the Mediation 
Service to try something unusual, like making public reasonable 
recommendations for settling the issues? But, then, isn’t this a con- 
tradiction of the hands-off policy? 

One morning shortly after we entered the picture, Al Hartnett, 
one of the union officers, greeted John Murray in the corridor by 
extending what looked like an empty sleeve. Murray responded in 
kind, touching coat sleeves with him. It was a curious performance, 
and I wanted to know what was going on. “Oh,” said Hartnett, 
“haven’t you heard of the hands-off policy?” 
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The questions I raise were very real to us. We were beleaguered 
with telegrams and messages from mayors, governors, congressmen, 
and many others impressing us with the urgency of finding a solu- 
tion. Governors were concerned over the danger of serious bloodshed 
in connection with the efforts to operate plants while the pickets were 
becoming more and more truculent. Everybody was concerned about 
the hardships and the economic impact on many communities because 
of this dragged-out deadlock. The communities, and I dare say, the 
entire economy, were terribly impatient and fearful. Collective bar- 
gaining as the primary instrument of our declared national policy 
in labor-management affairs was seriously on trial. 

You know, of course, that we finally moved the dispute off dead 
center by making recommendations on all the principal issues as we 
saw them. Fortunately, both parties were agreeable that we do so, 
and these recommendations quickly led to the settlement. I leave a 
few questions with you. In the absence of acquiescence of either or 
both parties would we have been justified in the public interest in 
making our recommendations and in releasing them to the public? 
Would such a course have been compatible with the policy of free 
collective bargaining? If Westinghouse were producing some item 
now deemed critical by our Defense Department should government’s 
part have been different, and in what respect? 

The Westinghouse strike was the longest major strike in 50 years. 
It was also characterized by the kind of obstinacy and ill-temper 
which is comparatively rare in current labor disputes. Following, 
as it does, strikes like those at North American Aviation, Perfect 
Circle, and Kohler, are we witnessing a throwback to the bitterness 
and battles by attrition which we have come to regard as symptoms 
of a less enlightened age in industrial relations? 

I can safely guess that Harry Shulman would not think so. In 
the face of the thousands of situations in which employers and labor 
organizations have come to accept one another as integral, equal, 
and permanent parts of industrial society, and in which in ever en- 
larging areas they consult and plan freely with one another, the 
Westinghouse episode may be considered a sport. The most wholesome, 
constructive and cooperative type of effort sets the tone and the 
trend, and perhaps the futility and wastefulness of the recent ex- 
perience may tend all the more to demonstrate that social progress 
is a forward moving process and that it is beyond the power of 
isolated or exceptional enterprises or unions to reverse this process. 

Another subject which Harry Shulman would certainly want to 
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explure with me tonight is that relating to jurisdictional disputes, 
He would be interested in the progress under the AFL-CIO No. 
Raiding Agreement and the outlook for the more effective handling 
of all types of inter-union conflicts under the auspices of the merged 
federation. I know from discussions with him that he was thoroughly 
convinced that it is the obligation of a responsible labor movement 
to shield the public from the wastefulness occasioned by jurisdictional 
rivalry among unions, and that this responsibility may be fairly 
measured by the ability of the movement to keep its house in order 
in this regard. 

Judging by their efforts in recent years, labor organizations have 
become increasingly conscious of their obligation in this area. Since 
1951 three major plans have been worked out to moderate this 
problem: the CIO Agreement Governing Organizational Disputes, 
the AFL Internal Disputes Plan, and the AFL-CIO No-Raiding 
Agreement. There is also the National Joint Board for the Settle- 
ment of Jurisdictional Disputes in the building trades, which in its 
present form is 8 years old. This plan helps dispose of almost 500 
work stoppages every year arising out of disputes over the assignment 
of work. In addition, there have been several no-raiding arrange- 


ments entered into by international unions, like the UAW-IAM 
agreement, 

These plans vary in their scope and in the criteria established 
for settling disputes. Essentially, however, they are alike in relying 
on consultation and mediation and ultimately on arbitration as the 
mechanisms for maintaining peace and overcoming harmful union 
rivalries. 


The problem stems from historical and philosophical sources. 
The early philosophy of the American Federation was that its con- 
stituent unions could succeed in organizing and preserving them- 
selves, against the general disapproval of society, largely by main- 
taining control over the specialized, usually skilled, jobs of their mem- 
bers. A strong sense of proprietorship, akin to sovereignty, developed, 
and one of the principal functions of the Federation was to prevent 
dual unionism. Charter rights became valuable assets, and the theory 
of craft unionism grew in strength. The fact is, however, that in- 
dustrial unionism was in practice long before the CIO was created, 
and that it became increasingly common within the AFL after the 
CIO split. Stephansky estimated that in 1952 there remained only 
ten true craft unions out of the approximately 140 national unions 
then in existence. The problem was the subject of consideration at 
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AFL conventions fifty years ago. The stress placed by the CIO on 
this type of organization in the mass production industries resulted 
in a defensive reaction on the part of the older AFL bodies who 
were willing to accept the risks of a divided labor movement rather 
than to adjust themselves, before they were prepared for it, to what 
they conceived to be the threats of industrial unionism. 

So long as the split continued the problem of jurisdictional con- 
flicts kept growing. Charters were being issued covering identical or 
overlapping groups or jurisdictions. Open rivalry, including direct 
raiding, was perfectly acceptable, in fact was considered desirable. 
The habit of fighting became well established, and many serious feuds 
between unions resulted. Of course, the obvious incentives remained, 
including the reach for strength, power and status. At the same time, 
the desire for autonomy grew apace, a feature which strangers to the 
labor movement sometimes fail to take adequately into account. 

When it became evident that amalgamation of the two organi- 
zations was necessary and timely, this history of conflicting charters 
and open hostility presented a great obstacle. It is not surprising, 
therefore, that the first tangible step toward merger was the AFL- 
CIO No-Raiding Agreement, It was a hesitant and limited first 
step. It protects nothing but a clearly defined established bargaining 
relationship. It makes no provision for settling rivalries when an in- 
dustry or enterprise is first being organized, nor does it cover situa- 
tions in which the dispute is over the assignment of work. Its impor- 
tance lies in the acceptance of any restraint in this field, in the use of 
mediation and the submission to binding arbitration however limited 
in scope. But it has worked, and it has served its purpose. There have 
been over 120 disputes since June, 1954, and only nine have had to be 
decided by the umpire. All the others were resolved by the conference 
method, in which the top officers of the AFL-CIO played an im- 
portant part. 

You are probably curious about the matter of compliance with 
the umpire’s decisions. No-raiding disputes which reach the arbitra- 
tion stage are serious disputes. The parties have resisted mediation 
efforts and hold fast to their positions for reasons which they deem 
to be compelling and just. Employers who think they have had hard 
moments at the bargaining table will perhaps take solace from the fact 
that in these inter-union contests no holds are barred. Every type 
of argument and tactic which ingenious and imaginative union rep- 
resentatives can concoct are used. The losing union is generally ter- 
tibly disappointed. It believed, in pressing its case, that its chances 
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of gaining or holding additional membership were very good. In 
view of this, what about enforcement? 

The NLRB has cooperated with us by delaying for about 30 days 
the processing of representation petitions where two No-Raid Agree- 
ment signatory unions are in conflict. Thus far, every decision has 
been complied with, but not without some extra effort by the guard- 
ians of the agreement, It is assumed that the decision is enforceable 
in court, but this is not an absolute certainty, and none have been 
exposed to court ruling. Largely, compliance has been exacted through 
the strong personal efforts of the presidents and the secretary- 
treasurers of the AFL and the CIO, with pressure applied strongly on 
the officers and executive body of the union involved. Their efforts 
have been abetted to a considerable extent by a strong sense of public 
opinion within the labor movement. It has been most gratifying to 
see how sensitive some unions are to the possible charge of not ob- 
serving the rules of the game. The net result has been compliance 
in every case. At most there has been a temporary hesitancy. 

In looking ahead, it would be well to be aware of the broader 
nature of the two internal plans of the AFL and the CIO. The 
older of the two is that of the CIO. This protects established bar- 
gaining relationships but it also governs disputes over which union 
should organize unorganized employees. It is interesting to note the 
guides laid down for the umpire. He is directed to determine which 
union is entitled to jurisdiction and to “give due consideration to all 
the relevant facts and circumstances and . . . make his determination 
on the basis of what will best serve the interests of the employees... 
and . .. preserve the good name and orderly functioning of the CIO.” 

The AFL plan is the broadest of all. It aims to prevent raiding, 
the solicitation of the membership of other unions, organizing disputes, 
and disputes over work assignments as well. The standards laid down 
for the arbitrator are extensive, allowing him a wide area of discretion 
and choice of criteria. It provides that the arbitrator “shall endeavor 
to promote the best interests of the workers . . . and the American 
Federation of Labor, having due regard for the just claims and in- 
terests of the parties.” He shall give consideration, among other 
things, to: (a) the charter of the unions; (b) jurisdictional decisions 
of the conventions and executive council of the AFL; (c) the cus- 
tomary jurisdiction of each union; (d) jurisdictional agreements en- 
tered into by the parties; and (e) prior decisions of arbitrators and 
tribunals. The influence of AFL history and thinking is clearly re- 
flected in these standards. 
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It would prolong this discussion too much to go into detail con- 
cerning other existing devices available for the settlement of jurisdic- 
tional disputes. The NLRB now handles to a degree disputes of certain 
types involving work assignments and the right to represent or de- 
termine bargaining units. Under the Railway Labor Act, through 
the means of the National Railroad Adjustment Board, the scope 
rules of the various collective bargaining agreements are enforced. 
This means that work assignments disputes are being adjudicated by 
a legal, governmental body. A number of states also have statutes 
designed to curb jurisdictional strikes, relying for enforcement on 
penalties or the injunction. 

The AFL-CIO merger agreement and the new constitution pro- 
vide for the orderly incorporation of the three major jurisdictional 
dispute agreements into one combined no-raiding and organizational 
and jurisdictional disputes agreement. Since they are based on vary- 
ing theories, and since the constituent unions still have conflicting 
views on the essential nature of union organization, the problem 
remais most difficult. All this is aggravated, as already mentioned, 
by the dual, overlapping charters now held, and by the rivalries 
which were encouraged in the past 20 years. It is further aggravated 
by the refusal of some large and influential unions to join voluntarily 
up to the present time in any of the existing plans, and the fear 
that they may persist in their right to be unrestrained. 

What can be done? The merging of the three agreements into 
one overall plan has been mentioned. Much of the rivalry can be 
eradicated by the voluntary merger of competing unions, and this has 
already begun. Working arrangements which will elminate most of 
the area of conflict are possible, in one of several forms. Sub-federa- 
tions like those used in the building, printing, and metal trades, or 
by the railroad unions is one such arrangement. Non-aggression and 
cooperative agreements have been worked out to cover particular 
situations. Special private no-raiding agreements may be found de- 
sirable. There are precedents for all these methods. 

Beyond this, there is the specific constitutional authority in the 
executive council to take action to protect the integrity and bargaining 
relationships of each affiliate, which all unions agree to respect by 
virtue of the provisions of the constitution. If the decision of the 
executive council is not complied with, the council is directed to 
submit the matter to the convention for appropriate action. The im- 
plication is clear that the ultimate penalty of expulsion may be in- 
voked. This is a very strong weapon. Ostracism from the society of 
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organized labor, in view of the high and important status which it 
has now achieved, is no idle threat. It is not likely that any union 
will in the end consider its right to be rebellious or defiant more 
important than its affiliation with the recognized and respected body 
of organized labor. 


The problem nevertheless remains complex, difficult and delicate. 
Industry and society expect the merged federation to iron out its 
family troubles without imposing hardship on outsiders, At the same 
time, it is expected to be democratic and not arbitrary and to respect 
the basic autonomy of its member unions, 

At this point, you will understand when I say I should like to 
stop and hear the views of a Harry Shulman. It was precisely in 
such matters that he was at his best, and he is sorely missed. 


I am sure that he would not conclude this discussion without 
adroitly searching out the views on where we are moving and all 
the facts bearing on these views. This constant use of broad perspec- 
tive—his ability to find trends and direction in a mass of what 
seemed to be conflicting evidence—was perhaps what I admired most 
in him. He never behaved as though he was making a momentous 
or profound judgment. He spoke simply and informally, but many 


of his seemingly offhand observations were indeed most profound. 
They should have been recorded and preserved. Society would be 
much richer if they had been. 





ARBITRATION AND NEGLIGENCE™ 


by Raymond N. Caverly 


My remarks will be confined to the application of arbitration 
to negligence cases, and I want to say at the outset that I am not 
opposed to the principle of trial by jury in such cases. Furthermore, I 
am not in favor of any arbitration plan getting into competition 
with the established courts for business. Trial by jury in an estab- 
lished court, as we all know, has been the traditional way of dispos- 
ing of disputes in negligence cases. However, we also know that in 
many jurisdictions, and particularly in metropolitan New York, the 
courts presently are unable to cope with the influx of negligence cases, 
as evidenced by the long delay in having cases reached for trial, par- 
ticularly in the Supreme Court. 

The continuous increase in negligence litigation during the last 
thirty years has not been the result of the failure of lawyers to dispose 
of cases by settlement, but is directly connected, first of all, with 
the great increase in the number of automobiles, and, secondly, with 
the increase in the number of cars which are insured. We all know 
that there are not many law suits brought against uninsured drivers. 
Thirty years ago it was estimated that only about 30% of all the 
automobiles in New York State were covered by liability insurance. 
Presently, according to the latest figures of the New York Motor 
Vehicle Department, approximately 90% of all cars registered in 
New York State have coverage. This increase in coverage has not 
been due to increased sales pressure on the part of insurance carriers, 
but rather to the Safety-Responsibility Laws such as the Safety- 
Responsibility Law in New York. These laws provide severe penalties 
for uninsured motorists who have accidents, and the result is that 
the average motorist feels that it is better to carry insurance than 
be subjected to these penalties. With the onset of compulsory insur- 
ance on January Ist next in New York State, under which plan it 
will be necessary for all cars registered in the state to carry insurance, 
the amount of litigation no doubt will be further increased. 


——_.. 


* An address delivered at the Association of the Bar of the City of New York, 
May 9, 1956, 
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I recently made a tabulation of suits pending, taken from the 
Annual Statements of a group of the larger insurance companies, and 
this tabulation shows that this group of insurance carriers presently 
has about half the number of pending suits in proportion to the 
number of cars insured than was the case thirty years ago. It would 
appear, therefore, that the insurance carriers are doing their part in 
keeping down litigation. 

My advocacy of arbitration is, and always has been, for the pur- 
pose of relieving calendar congestion and giving both plaintiffs and 
defendants a chance to dispose of litigation promptly. My first con- 
tact with arbitration was in the early 1930’s, At that time the 
Municipal Court calendars in New York City were in terrible shape, 
and the Presiding Justice of the Municipal Court, with the assistance 
of a committee of distinguished lawyers and a special lawyers com- 
mittee of the American Arbitration Association, requested assistance 
from the then Superintendent of Insurance, my good friend Louis 
Pink. The Superintendent became interested in the possibility of arbi- 
tration for temporary relief of the calendars and called a meeting of 
representatives of most of the insurance companies operating in New 
York City, including counsel for the companies, in the Great Hall 
of the State Chamber of Commerce. I was present at that meeting 
and, together with most of the representatives of the other insurance 
companies present, agreed with the Superintendent that most of the 
cases on the Municipal Court calendar could be arbitrated under 
the plan of the American Arbitration Association. The American 
Arbitration Association set up a special Accident Claims Tribunal 
and notwithstanding a good deal of resistance from plaintiffs’ at- 
torneys, some 18,000 cases were filed for arbitration. A great many 
were actually arbitrated, with results which, I think, were generally 
satisfactory to all parties concerned. However, with arbitration im- 
minent the great majority of the cases either were settled or discon- 
tinued. By the time the World War started Municipal Court calendars 
were reasonably up-to-date, and as we all know, during the war liti- 
gation decreased very substantially and Municipal Court calendars 
have never presented a real problem since that time. However, this 
is not true of the calendars in the higher courts. 

Another phase of arbitration which I, together with some other 
insurance executives, was instrumental in setting up is the arbitration 
plan operated under the supervision of the Association of Casualty 
and Surety Companies for disputes between insurance companies. 
This program was started in New York City more than thirty yeats 
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ago (also by the American Arbitration Association with James A. 
Beha, then president of the National Bureau of Casualty and Surety 
Underwriters) and is now in operation in all parts of the United 
States, there being now 87 arbitration tribunals operating in differ- 
ent parts of the country. Cases arbitrated are primarily automobile 
collision subrogation cases. Insurance carriers write a great volume 
of collision insurance, which is coverage for damage to the insured’s 
car. After a loss of this type is paid, the insurance carrier is subrogated 
to the insured’s claim against whoever was responsible for the dam- 
age. In other words, if these cases were in court they would be 
property damage negligence cases. During the year 1955 something 
over 10,000 cases of this kind were concluded under this Inter- 
Company Arbitration Program. The arbitrators are all volunteer 
arbitrators, usually lawyers connected with companies other than those 
interested in the dispute. Last year these arbitration tribunals actually 
heard and decided 6,192 individual cases involving claimed damages 
of $1,670,190. Another 3,748 cases were filed for arbitration but were 
settled prior to hearing. In addition to this, a great many more cases 
were disposed of by settlement without ever being filed for arbitra- 
tion, undoubtedly because of the existence of the arbitration ma- 
chinery and the ability of the claimant to have his case disposed of 
within a month or six weeks of the time the case could be filed for 
arbitration. It may be interesting for you to know that of all the 
cases actually arbitrated, 2,973 were settled in favor of the claimant 
and 3,219 were settled in favor of the defendant. Altogether, 249 
insurance companies are now participating in this program with 
satisfaction to all concerned. I am sure that all here will agree that 
this is a very real contribution to the relief of calendar congestion. 

In 1952 the calendar congestion in metropolitan New York was 
even more serious than it is today, and it seemed to me that the 
America Fore Companies could be of real assistance in helping to 
clear up the situation. We had approximately 4,000 law suits pending 
in all counties in the metropolitan area at that time. At my sugges- 
tion, therefore, our companies made an offer to all plaintiffs’ attor- 
neys having personal injury cases in which we were interested arising 
out of automobile accidents in the metropolitan area to arbitrate 
such cases under the rules of the American Arbitration Association. I 
contacted J. Noble Braden, Executive Vice President of the Associa- 
tion, and he agreed to provide the machinery for such arbitration. 
We then ran a series of half-page ads in all of the metropolitan 
dailies, offering to arbitrate any such cases then pending. We had 
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no idea at the time what the result would be. We knew that plain- 
tiffs’ attorneys would prefer trial by jury, but we sincerely believed 
that some of them, in an effort to cooperate with the courts in re- 
lieving the calendar and in the interest of securing quick disposition 
of cases for their clients, would agree to arbitration. The result of 
our ads was surprising, even to us. We secured exactly ONE agree- 
ment to arbitrate, and in that case the attorney really did not want 
to arbitrate, but the accident had happened in the western part of 
the United States, and he could not get service on the defendant 
in New York. The arbitration proceedings were started in New York 
City, and after a considerable amount of testimony was taken, settle- 
ment was agreed to for $3,500, which was $500 more than we had 
initially offered to pay. 

Our last adventure in arbitration was in connection with a new 
type of coverage which the stock insurance companies came out with 
last Fall, extending protection to their policyholders against personal 
injuries inflicted by uninsured motorists. There were many practical 
and legal problems involved in setting up this coverage, not the least 
of which was what would happen if a company could not agree with 
its policyholder either as to the negligence of the uninsured motorist 
or as to the amount of damages involved. The companies did not 
wish to subject their policyholders to the delay and inconvenience 
of litigation, but wanted some practical, inexpensive and friendly 
method of settling such disputes. Naturally, under these circumstances, 
we thought of the American Arbitration Association, and I was asked 
to represent the stock companies in setting up a plan with the 
American Arbitration Association for handling such cases as might 
arise. They cooperated in a marvelous way, and agreed to set up 
a special Accident Claims Tribunal with special rules applicable to 
such cases and with a special pane! of arbitrators in every county 
seat in the State of New York. We, therefore, have the machinery, 
but it appears that the stock companies have had very few disputes 
with their insureds over claims under the voluntary endorsement. I 
am told by the officers of the American Arbitration Association that 
only nine applications for arbitration have been made to date in 
the entire state. I do not know how many claims have arisen on behalf 
of all stock companies, but a considerable number must have de- 
veloped. The America Fore Group has had about 150, but we have 
not had occasion to arbitrate any case yet. Apparently the same situa- 
tion exists with the other companies. 

The casualty insurance industry, contrary to any impression that 
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may have prevailed in the past, wants, first of all, to avoid litigation 
and, secondly, to dispose of litigation promptly when it is impossible 
to avoid it. Judge Peck, as well as all of the Judges in both the First 
and Second Departments, has made a valiant effort through various 
means to reduce the number of pending cases on the Supreme Court 
Calendar, and they have been successful to a degree. However, I 
believe, notwithstanding their efforts, the Supreme Court still is two 
and a half years or more behind in most of the counties. This situa- 
tion must be very unsatisfactory to claimants and is certainly un- 
satisfactory to the insurance carriers, The Temporary Commission 
on the Courts, after a number of years of study, came up with the 
natural solution, that is, more Judges, but the Legislature in its 
wisdom did not see fit to authorize more Judges. The waiver of jury 
in our Supreme Court has been fairly general in recent years, and 
I believe there have been more non-jury negligence cases tried than 
jury cases. It would seem, therefore, that about everything that can 
reasonably be done under the present court system to relieve calendar 
congestion has been done. 

I have a suggestion to make to the Association of the Bar which 
I believe is a real challenge. As a temporary measure why not have 
the Association of the Bar sponsor an arbitration program, using the 
excellent facilities which the American Arbitration Association has 
to offer? The panel of arbitrators should be chosen by the Associa- 
tion of the Bar. I believe the Association of the Bar could produce 
a panel of lawyers of about the same type as we now have serving 
as Supreme Court Judges. If trial before a Judge without a jury 
is satisfactory, why not a trial before an arbitrator of this type? It 
is not fair to expect men of the proper type to give a substantial 
amount of time without compensation, and some provision should be 
worked out for compensating arbitrators for their time. I believe the 
insurance carriers and the plaintiffs’ attorneys could agree on arbi- 
trating the ordinary run-of-the-mill automobile negligence cases before 
arbitrators so chosen. The sponsorship of the Association of the Bar 
should inspire confidence in the program. With the cooperation of 
all the interested parties such a program should clear up the present 
calendar situation within a year. If it were once cleared up, perhaps 
the existing court machinery would be adequate to handle the new 
business that might develop, at least until authorization could be 
secured for more Judges. 





REVIEW OF COURT DECISIONS 


shoes review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under six headings: I. The Arbitration 
Clause, 11. The Arbitrable Issue, III. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. Arbitration Proceedings, VI. 
The Award. 


l. THE ARBITRATION CLAUSE 


LETTER OFFERING TO BUY GOODS AND RETENTION OF ORDER 
CONFIRMATION WITHOUT PROTEST CONSTITUTED WRITTEN 
CONTRACT binding party to arbitration clause, all the more so as under- 
lining on “order acknowledgement” form called attention to the fact that 
failure to object within 10 days would result in a binding agreement. The 
court held that when a salesman solicited an order from a buyer who sub- 
sequently wrote to the seller that he was very much interested in buying the 
goods described in detail, such letter must be construed as an order. By the 
terms of the “order acknowledgment”, the buyer had 10 days within which 
to object to conditions of sale. In the absence of objections, the order acknowl- 
edgment, including an arbitration clause, became “the entire agreement be- 
tween us” and must be considered a binding contract. No issue regarding the 
validity of the arbitration clause or any part of the contract that would re- 
quire a trial was raised. The award was therefore confirmed against the party 
who had not participated in the arbitration. Badger Aluminum Extrusions v. 


Glazier’s Hardware Co., N.Y.L.J. March 28, 1956, p. 5, Eder, J. 


REFERENCE IN A CHARTER PARTY TO “ARBITRATION IN THE 
CITY OF NEW YORK PURSUANT TO THE LAWS RELATING TO 
ARBITRATION THERE IN FORCE” IMPLIES INTENTION TO AR- 
BITRATE UNDER THE NEW YORK ARBITRATION STATUTE 
RATHER THAN THE FEDERAL ARBITRATION STATUTE, which 
otherwise applies to maritime contracts. First National Oil Corp. v. Arrieta, 


151 N.Y.S. 2d 309 (March 16, 1956, Pette, J.) 


ARBITRATION OF DISPUTE UNDER SEPARATION AGREEMENT 
DIRECTED, the court holding: “Respondent’s contentions that this pro- 
ceeding is an effort to modify the Nevada divorce decree and that petitioner 
has not complied with certain provisions of the agreement are of no avail 
and cannot be construed as a bar to arbitration.” Dollard v. Dollard, N.Y.LJ., 
June 1, 1956, p. 7, Gavagan, J. 
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ASSIGNEE OF A CLAIM IS BOUND BY ARBITRATION CLAUSE IN 
ASSIGNOR’S CONTRACT. Crompton-Richmond Co. v. William Nelligan, 
Inc., 151 N.Y.S. 2d 154 (City Court N.Y., April 19, 1956, Baer, J.) 


Il. THE ARBITRABLE ISSUE 


DISPUTE OVER NON-PERFORMANCE OF SALES CONTRACT IS AR- 
BITRABLE, ALTHOUGH DOUBT EXISTED AS TO WHETHER BUY- 
ER’S LETTER OBJECTING TO TERMS OF “BOUGHT AND SOLD 
NOTES” HAD BEEN RECEIVED. In an earlier decision, the Appellate 
Division said: “While there might be a question, if that were the issue, as to 
whether certain terms were incorporated in the contract of the parties, there 
is no doubt that they had a contract, containing an arbitration clause, under 
which both parties acted in carrying out their transaction. In accordance with 
their undertaking, any controversy arising out of the contract must be settled 
by arbitration.” The Court of Appeals affirmed, thereby refuting the argu- 
ment presented by the seller that the disputed letter constituted a rejection 
of the contract. Continental Nut Co. v. Banner Candy Mfg. Corp., 1 N.Y. 
2d 705, 150 N.Y.S. 2d 805 (Court of Appeals, March 22, 1956). 


WHETHER EXCHANGE OF COMMUNICATIONS CONSTITUTED 
CONTRACT OF SALE OF INTEREST IN A JOINT REAL ESTATE 
VENTURE IN FLORIDA IS NOT ARBITRABLE WHERE CONTRO- 
VERSY AROSE AFTER BUILDING HAD BEEN ERECTED. Reversing 
a decision digested in Arb. J. 1955, p. 209, the court said: “The language 
of that [arbitration] clause is not sufficiently broad to encompass a contro- 
versy concerning the validity of an independent contract unconnected with 
the conduct of the joint venture or with any of the provisions of the agree- 
ment of joint venture.” Binkow v. Brickman, 149 N.Y.S. 2d 738 (App. Div. 
2d Dept., March 26, 1956). 


DETERMINATION AS TO WHETHER A CLAIM ARISING SUB- 
SEQUENT TO EXECUTION OF CONTRACT COMES WITHIN PUR- 
VIEW OF ARBITRATION CLAUSE MUST BE MADE BY ARBITRA- 
TOR. An agreement between the Merchant’s Ladies’ Garment Association 
and the American Cloak and Suit Manufacturer’s Association provided for 
arbitration of all disputes between members of both organizations before an 
impartial chairman and that “this provision shall be a complete and bona 
fide defense to any action or proceeding instituted contrary to the terms 
thereof.” An action to determine whether a promissory note and advances 
were part of a customary sales transaction or an independent loan 
was stayed, the court saying: “It was the intent of the partics that the de- 
termination as to whether a disputed claim, arising subsequent to the execu- 
tion of the contract, comes within the purview of the arbitration clause in 
the contract, is a matter which itself must be determined by the arbitration 
machinery set up in the contract.” Klein Coat Corp. v. Peretz, N.Y.L.J. 
June 18, 1956, p. 8, Matthew M. Levy, J. 
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ONE PARTNER MAY DEMAND ARBITRATION UNDER A CON. 
TRACT SIGNED BY BOTH PARTNERS, as the demanding partner is an 
agent of the partnership. Baker v. Board of Education, 309 N.Y. 551, 132 
N.E. 2d 837 (Court of Appeals, Feb. 16, 1956, Burke, J.) 


ALLEGED MISCONDUCT BY HOLDER OF MAJORITY INTEREST 
OF PARTNERSHIP AFFAIRS IS ARBITRABLE under a partnership 
agreement inasmuch as future dispute clause under N.Y. arbitration statute is 
enforceable without regard to whether dispute concerns justiciable matter. In 
denying a motion to stay arbitration, the court said: “In section 1448, Civil 
Practice Act, there is an evident distinction and difference between (1) sub- 
mission to arbitration of any existing controversy, which may be the subject 
of an action, and (2) settlement by arbitration of a future controversy pur- 
suant to a pre-existing contract. The statute it is noted contains what has been 
described as an anomaly for it contains no parallel qualification in the case 
of future arbitration of disputes necessitating a justiciable aspect as is the 
case with the fresh dispute which is agreed to be submitted to arbitration.” 
Friedland v, Friedland, N.Y.L.J., May 11, 1956, p. 6, Saypol, J. 


WHETHER TRANSFER OF NEWSPAPERMAN FROM ONE SHIFT TO 
ANOTHER IS ARBITRABLE UNDER A CLAUSE PROVIDING MERE- 
LY FOR ARBITRATION OF “JUST CAUSE” IN DISCHARGES IS TO 
BE DETERMINED BY COURTS, NOT BY AN ARBITRATOR. News- 
paper Guild v. Herald-Traveler, 38 Labor Relations Reference Manual 2031 
(First Circuit, April 26, 1956, Magruder, C.J.). 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


ARBITRATION WILL NOT BE STAYED ON CLAIM THAT DEMAND 
FOR ARBITRATION DID NOT ASK FOR SPECIFIC RELIEF WHERE 
“THE DEMAND INDICATES CLEARLY THE DISPUTE CONCERNS 
THE TOTAL BREACH OF AN EXISTING CONTRACT AND THE RE- 
QUEST FOR DAMAGES IN AN AMOUNT NOT PRESENTLY ASCER- 
TAINABLE.” Carlton Films v, Guild Films Co., N.Y.L.J., April 30, 1956, 
p. 7, Aurelio, J. 


WHETHER CONTRACT WAS BREACHED BY NON-PERFORMANCE 
IS FOR THE ARBITRATOR TO DETERMINE. A sales confirmation 
including an arbitration clause provided that a letter of credit be opened 
three banking days after the seller had indicated the cost of freight. When 
discussion of these costs caused delays in performing the contract, the seller 
sought to prevent arbitration, claiming the contract was breached. Said the 
court: “As there has here been a binding contract calling for arbitration of all 
controversies, any question of performance or compliance with its terms af- 
fects the merits and is to be decided by the arbitrators. In other words, all 
acts subsequent to the making of the agreement which raise issues of fact or 
of law are within the arbitrators’ jurisdiction.” Application of John E. Potter 
Co., Ltd., 149 N.Y.S. 2d 641 (Feb. 6, 1956, Matthew M. Levy, J.). 
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INDIVIDUAL EMPLOYEE’S SUIT TO RECOVER BACK PAY FOR 
INCREASED WORK-LOAD WILL NOT BE STAYED despite arbitrator’s 
decision upholding employer inasmuch as North Carolina statute dealing 
with voluntary labor arbitration (1951 amendment of Article 4 (a) of 
Chapter 95 of the General Statutes) provides for “concurrent”, rather than 
“exclusive”, procedural remedies. Furthermore, the court held individual 
employees to be “third party beneficiaries,” not parties to the collective bar- 
gaining agreement. Lammonds v, Aleo Mfg. Co., 26 L.A. 350 (North 
Carolina Supreme Court, April 11, 1956, Johnson, J.). 


ARBITRATION WILL NOT BE DIRECTED AFTER EXPIRATION OF 
CONTRACTUAL TIME LIMIT under a contract executed in France for 
sale of vessel to an American corporation, which contract contained clause 
for arbitration in London with the proviso that the right to demand arbitra- 
tion “shall automatically cease within thirty days from delivery.” Caribbean 
Steamship Company v. La Societe Navale Caennaise, 140 F. Supp. 16 (E.D. 
Virginia, April 12, 1956, Hoffman, D.J.). 


COURT ACTION AGAINST THIRD PARTY DEFENDANT STAYED 
PENDING ARBITRATION DESPITE THE FACT THAT CLAIM 
AGAINST THIRD PARTY IS ONLY A “CONTINGENT OR ASSOCI- 
ATED ONE,” AWAITING THE OUTCOME OF A PRIMARY ACTION 
BETWEEN OTHER PARTIES. When an owner sued the general contractor 
because of alleged improper construction, the latter served a third-party 


complaint upon the subcontractor alleging that if it is adjudged that the 
general contractor had breached his agreement with respect to matters which 
the subcontractor had to furnish, the subcontractor would be liable to the 
general contractor for any judgment obtained by the owner against the 
general contractor. The contractor between general contractor and subcontractor 
contained an arbitration clause and the third-party defendant, the subcon- 
tractor, invoked Sec. 1451 of the Civil Practice Act to stay the cross action 
by the general contractor against it, pending the arbitration sought by the 
subcontractor. The general contractor disputed the application of this pro- 
vision since there was no present controversy between it and the subcontractor. 
The Court, however, granted the motion of the subcontractor to stay the 
third-party action against it in saying: “The fact that the claim is a con- 
tingent or an associated one does not, it seems to me, render the agreement 
for arbitration presently innocuous or even serve to postpone its efficacy until 
the claim has become frozen into an unconditional or isolated status. ...A 
defendant in a pending law suit against him cannot—by interposing a third- 
party claim against another in that law suit—circumvent the force of the 
arbitration agreement between them—any more than he could do so by the 
institution of a traditional law suit against that other, . . . By becoming a 
third-party-plantiff (and not a plaintiff ab initio) the defendant cannot 
deprive the third-party defendant of the latter’s contractual rights.” Knolls 
Cooperative Section No. 1 v. Hennessy, 150 N.Y.S. 2d 713 (March 29, 1956, 
Matthew M. Levy, J., affirmed 1 App. Div. 2d 945, 151 N.Y.S. 2d 600, First 
Dept., April 24, 1956). 
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RIGHT TO ARBITRATE WAIVED WHEN SHIPOWNER FILED LIBEL 
IN TEXAS, WHERE CHARTER PARTY SPECIFICALLY PROVIDED 
FOR ARBITRATION “AT NEW YORK.” Though the U.S. District Court in 
Texas directed that arbitration proceed in New York, the New York U.S. 
District court held that Sec. 8 of the Federal Arbitration Statute which 
preserved the right to arbitration in an action which is begun “by libel 
and seizure of the vessel or other property of the other party,” applies only 
to such proceedings in rem and that by filing a libel in personam the 
claimant had waived the right to arbitration. A motion to stay the arbitration 
proceedings was therefore granted. China Union Lines v. Steamship Co. of 
1949, 136 F. Supp. 597 (S.D. N.Y., December 14, 1955, Herlands, D.J.). 


ARBITRATION CLAUSE OF COLLECTIVE BARGAINING AGREE- 
MENT MAY BE ENFORCED THROUGH THE FEDERAL ARBITRA- 
TION ACT, as its sec. 1 excluding “contracts of employment” does not apply 
to collective bargaining agreements. In vacating the decision of Judge Al- 
drich, digested in Arb. J. 1955 p. 106, the Circuit Court further held that 
an action of the union to compel the employer to arbitrate is not the “‘tempor- 
ary or permanent injunction” against whose issuance the barriers of Sec. 7 
of the Norris-LaGuardia Act are raised. However, it did not apply the 
Taft-Hartley Act inasmuch as sec. 301 does not specifically authorize the 
enforcement of arbitration clauses, as does the Federal Arbitration Act. 
United Electrical, Radio & Machine Workers of America (U.E.), Local 205 
v. General Electric Company, 24 U.S. Law Week 2511, 38 Labor Relations 


Reference Manual 2019 (U.S. Court of Appeals, First Circuit, April 25, 
1956, Magruder, Chief J.). 


ARBITRATION WILL NOT BE ENFORCED UNDER TAFT-HARTLEY 
ACT inasmuch as the Norris-LaGuardia Act bars use of injunctive relief by 
courts in “labor disputes.” Said the court: “It may well be that if the Norris- 
LaGuardia Act were promulgated in a more modern labor relations era, ex- 
ception might have been made in the case of voluntary agreements to ar- 
bitrate labor disputes, but that is sheer speculation.” United Steelworkers 
of America, C.I1.0. v. Galland-Henning Mfg. Co., 26 L.A. 166 (U.S. Dist. Ct. 
E.D. Wisconsin, March 12, 1956, Tehan, Chief J.). (See decision above) 


COURT ACTION STAYED DESPITE EXPIRATION OF TIME LIMIT 
WITHIN WHICH ARBITRATION COULD BE HAD. Said the court: 
“An agreement for arbitration makes for an exclusive remedy, and, even 
where one of the parties to the agreement has failed to avail himself of the 
right to arbitrate by neglecting to make timely demand therefor (Ott v. Met. 
Jockey Club, 282 App. Div. 946, aff'd 307 N.Y. 696) the courts are not thereby 
warranted in assuming jurisdiction, except to determine whether the con- 
tractual time limit is ambiguous or unreasonably harsh when applied to the 
facts (River Brand Rice Mills v. Latrobe Brewing Co., 305 N.Y. 36). Thus 
it is that even if the plaintiff were unable now to demand arbitration, that 
would not deprive the defendants of their right to a stay of proceedings 
of the action at law, in pursuance of section 1451.” Klein Coat Corp. ». 
Peretz, N.Y.L.J., June 18, 1956, p. 8, Matthew M. Levy, J. 
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ARBITRATION DIRECTED DESPITE LACHES WHERE DELAY BY 
ITSELF DID NOT PREJUDICE THE RIGHT OF DEFENDING PARTY. 
A ship owner applied for an order directing a charterer to proceed to 
arbitration of a claim for damage to a tugboat, in accordance with a charter 
party agreement. The petition was opposed by reason of laches. The Circuit 
Court directed arbitration, saying: “Laches . . . may not be established by 
mere delay; some substantial prejudice must be shown. All that we can find 
here is the assertion that two of appellant’s officers have died in the interval 
and that allegedly relevant documents are unavailable because held under 
an attorney’s lien by the estate of appellant’s former counsel. But there is 
nothing to indicate that the deceased officers had any knowledge of material 
facts not known to other. and it is clear that the documents, which are not 
shown to have any bearing on the controversy, are not permanently beyond 
reach.” Nortuna Shipping Company v. Isbrandtsen Company, 231 F. 2d 
528 (Second Circuit, March 27, 1956, Medina, C.J.). 


COURT ACTION STAYED PENDING ARBITRATION DESPITE FACT 
THAT PARTY REQUESTING STAY HAD NOT REQUESTED ARBI- 
TRATION, the court holding that arbitration may be instituted by either 
party. Said the court: “Having contractually selected such a tribunal, the 
parties are relegated to it. If both parties desire to arbitrate, they may do so 
by consent. If not, and the plaintiff is still aggrieved, he himself may insti- 
tute arbitration proceedings in accordance with the terms of the agreement. 
He cannot compel the defendant to set the arbitration machinery in motion.” 


Guerra v. Richard G. Krueger Corp., 150 N.Y.S. 2d 759 (April 4, 1956, 
Matthew M, Levy, J.). 


EMPLOYER’S ACTION TO RECOVER DAMAGES STAYED PENDING 
ARBITRATION despite strike by union in violation of no-strike clause of 
contract, where the arbitration clause covered “any grievance, . . . dispute 
or controversy arising hereunder or for any other reason.” Said the court: 
“Whether or not plaintiff may recover the type of damages it seeks in this 
action is not controlling. Rather, where the parties to the agreement select 
arbitration procedure to settle all disputes, they forego their right to institute 
actions or other procedures to procure their desired relief. They must be 
held to have foreseen situations as here posed and are held to have indicated 
their intention to be governed by the arbitration provisions in the collective 
bargaining agreement. To hold otherwise, would not only encourage avoid- 
ance of arbitration, but would in effect nullify every arbitration agreement as 
such. Each party, when a controversy arises, would then select or reject ar- 
bitration to suit the special situation free of present contractual responsi- 
bilities. Plaintiff enjoyed the benefits of this agreement for many years and 
if in this specific matter the submission to arbitration is harsh, no escape is 
permissible. The agreement was mutual; it must be enforced mutually.” 
age Quality Furniture v. Pollack, N.Y.L.J., April 16, 1956, p. 7, Green- 
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IV. THE ARBITRATOR 


COURT WILL APPOINT ARBITRATOR WHERE ARBITRATOR 
NAMED IN CONTRACT RESIGNS. Two law partners had submitted a 
dispute to an arbitrator named in the contract “in accordance with the Civil 
Practice Act.” After more than 10 hearings, over a period of 10 months, the 
arbitrator resigned. One of the parties thereupon regarded the arbitration 
“at an end.” The court rejected this view and upheld a motion for appoint- 
ment of a new arbitrator. Said the court: “In the absence of a specific pro- 
vision authorizing arbitration only if the named arbitrator acted, the sub- 
mission in issue must be construed to provide for the appointment by the court 
of a successor arbitrator pursuant to section 1452 of the Civil Practice Act 
(see Ballas v. Mann, 82 N.Y.S. 2d 426, and cases cited therein). That sec- 
tion, contrary to respondent’s contention, applies not only to agreements to 
arbitrate in futuro but also, as in the instant proceeding, to a submission to 
arbitrate after a controversy has arisen.” Golenbock v. Komoroff, N.Y.L.J., 
May 22, 1956, p. 6, Gavagan, J. 


ARBITRATOR MAY BE SELECTED FROM “ADJACENT AREA” WHEN 
NOT AVAILABLE IN IMMEDIATE LOCALE OF PARTIES under a 
collective bargaining agreement which provides that the arbitrator “shall 
reside in Reading, Pa., or adjacent areas.” Attempt to bar arbitration be- 
cause list of arbitrators did not include residents of Reading was rejected, the 
court holding that the list “clearly complies with the agreement.” Red Seal 


Food Fashions v. Retail, Wholesale & Dept. Store Union, Dist. 65, N.Y.L.J., 
March 26, 1956, p. 6, Eder, J. 


AWARD VACATED WHERE ARBITRATOR FAILED TO DISCLOSE 
HE HAD BEEN BUSINESS PARTNER OF ONE PARTY even where 
business partnership had been brief and where the arbitrator claimed to 
have “forgotten about it.” Said the court: “Had the truth been disclosed, 
it is at least doubtful, if not probable, that petitioners would have refused 
to accept . . . [the] ex-partner as the arbitrator.” Siegal v. Main Stem 
Restaurant Corp., N.Y.L.J., May 18, 1956, p. 6, Hecht, J. 


AWARD VACATED WHEN ARRIVED AT WITHOUT CONSULTATION 
OF ALL MEMBERS OF FIVE-MEMBER BOARD, despite fact that union 
members had argued their viewpoint in favor of the grievance. Referring to 
American Eagle Fire Ins. Co. v. N. J. Ins. Co., 240 N.Y. 398, the court said: 
“To the court the fact that the so-called union members of the appeals board 
argued the viewpoint of the union should not preclude them from further 
consideration of the issue. It was improper for the impartial chairman to 
assume that the attitude of the so-called union members would remain un- 
changed. It is likewise improper that the impartial chairman should have 
before him for study and consideration any material not presented to his 
colleagues. It was grievous error to assume that counsel for the respective 
parties would apprise their representatives on the appeals board of the con- 
tentions of each side as set forth in the memoranda. It was contrary to 
established arbitral and judicial procedure that the award should be sent to 
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the Publishers Association by the impartial chairman before the union mem- 
bers of the appeals board knew of its contents. An arbitration is a quasi- 
judicial proceeding. It should be fair and impartial. All the arbitrators should 
be notified to meet for deliberation so that full consultation may be had. All 
should meet and hear the proofs, but the report of a majority is valid unless 
the minority has been excluded from the deliberations without fault on its 
part. In the instant case the union members were excluded from the de- 
liberations without fault on their part.” Simons v. N.Y. Herald Tribune, 


N.Y.L.J., April 13, 1956, p. 7, Lynch, J. 


COURT WILL APPOINT ARBITRATOR TO REPLACE ONE NAMED 
IN CONTRACT WHO HAD RESIGNED WHERE PARTIES MAKE NO 
OTHER PROVISION FOR FILLING VACANCY and where one party 
refused to agree to naming of substitute. The court said that sec. 1452 of the 
Civil Practice Act “would be without purpose if the court were without power 
to act. The agreement to arbitrate would be without purpose if the law were 
otherwise. A party who opposes the arbitration could merely sit back, refuse 
to consent to a substitution and thus make the agreement meaningless. .. . 
The petitioner now asserts that controversies have arisen and finds himself 
in the incongruous position of not being able to proceed. Under the circum- 
stances the court will act to correct the situation so that the intention of the 


parties may be effectuated.” Klines v. Green, 150 N.Y.S. 2d 370 (March 
2, 1956, Kusnetz, J.). 


COURT WILL NOT REMOVE PARTY-APPOINTED ARBITRATOR 
ON GROUND THAT HE IS ATTORNEY FOR THE PARTY AFTER 
HE HAS SERVED AS ARBITRATOR FOR A YEAR AND THE RE- 
LATIONSHIP IS WELL-KNOWN. In a dispute over dissolution of a 
partnership, each party designated his attorney as arbitrator and a court 
designated the third arbitrator. After hearings continued for a period of a 
year, one party instituted action in court to remove the arbitrator of his 
partner on the ground that he was attorney for said partner. In denying 
the motion, the court said: “It is evident that he had full knowledge of the 
relationship of the arbitrator designated by his partner and he himself des- 
ignated his own attorney as his arbitrator. His assertions at this late date, 
after full participation without prior objection, are belated and completely 
lacking in merit.’ Justine v. Avlon, N.Y.L.J. May 2, 1956, p. 7, Aurelio, J. 


V. ARBITRATION PROCEEDINGS 


COURT PROPERLY DIRECTED ARBITRATORS TO APPLY SIX 
YEAR STATUTE OF LIMITATIONS TO CLAIMS WHERE PARTIES 
THEMSELVES INSISTED UPON SUCH APPLICATION. In a dispute 
on bonus claims and premature discharge of a theater manager, the court 
directed a corporation to proceed to arbitration and directed the arbitrator 
to apply the six year statute of limitations, The corporation appealed, stating 
that this matter, like other questions of law, should be left exclusively to the 
arbitrators. The Court of Appeals affirmed the directive to arbitrate but 
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did not rule directly on whether arbitrators would be bound by the statute 
of limitations. Said the court: “The record reveals that appellants themselves 
insisted that the statute of limitations be applied to measure and limit the 
claims asserted against them by respondent Grainger, and the court at 
Special Term adopted their position. In view of that, they may not be per- 
mitted to have the arbitrators decide their own cross claims without regard 
to that restriction. Whatever, therefore, may be the rule in another case, 
evenhanded justice and principles of common fairness require that we uphold 
the Appellate Division in ordering that the cross claims also be measured by 
the statute of limitations.” In re Shea’s Will, 309 N.Y. 605, 132 N.E. 2d 
864 (Feb. 17, 1956, Fuld, J.). 


AWARD VACATED FOR FAILURE TO COMPLY WITH PROCEDURAL 
REQUIREMENTS OF N.Y. C.P.A.. WHICH DEFECT HAD NOT BEEN 
WAIVED, THE OBJECTING PARTY NOT HAVING PARTICIPATED 
IN ARBITRATION. In a dispute for compensation under a construction 
contract, appointment of the umpire had not been made in writing as re- 
quired by sec. 1453 C.P.A. (In re Grening, 26 N.Y.S. 177), arbitrators had 
not been sworn until the hearing was near an end, in violation of sec. 1455 
C.P.A., and there had been no personal service, or service by registered mail, 
of notice of hearing, in accordance with sec. 1454 (2) C.P.A. The con- 
tractor challenging the award had not waived his right to do so since he had 
not participated in the proceedings. Krupp v. Garrow, N.Y.L.J., April 11, 
1956, p. 14, Hooley, Referee. 


ARBITRATION PROCEEDING IS NOT VOIDED BY DEATH OF ONE 
PARTNER IN A DISPUTE BETWEEN PARTNERSHIP AND ANOTHER 
PARTY, inasmuch as an award made after death “may be deemed to have 
been made nunc pro tunc as of the time of the original submission of the 
controversy for decision by the arbitrators.” First National Oil Corp. »v. 
Arrieta, 151 N.Y.S. 2d 309 (March 16, 1956, Pette, J.) 


PARTY MAY NOT WITHDRAW FROM ARBITRATION AFTER HEAR- 
INGS BUT PRIOR TO AWARD AFTER HAVING SIGNED A STIPU- 
LATION IN COURT REFERRING DISPUTE TO ARBITRATION. Said 
the court: “The plaintiff wanted arbitration. The defendants did not. 
Finally the latter acquiesced and now that the matter has been all but 
concluded, the plaintiff suddenly tries to slip out of the web of its own 
weaving. The effort comes too late. There must be an end sometime to such 
vacillation.” The Court of Appeals affirmed in saying: “Appellant received 
the advantage of the arbitration it sought and which had been undertaken, 
just as appellees had given up their right to a trial and thus had lost the 
advantages thereof. The court had yielded its prerogatives to the procedure 
which the parties substituted for the action of the court. We conclude that 
the trial court committed no error in its refusal to permit appellant to 
repudiate the obligation of its own agreement.” In view of the express 
stipulation the court did not decide what the law of the District of Columbia 
is generally as to specific performance of arbitration agreements. When a 
transaction does not involve “commerce” within the meaning of sec. 2 of the 
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Federal Arbitration Act, the court said, “absent an applicable statute, local 
common law must govern.” John W. Johnson, Inc. v. 2500 Wisconsin Avenue, 
231 F. 2d 761 (Court of Appeals, Dist. of Columbia, Feb. 16, 1956, Danaher, 
€. j.). 


AWARD CONFIRMED DESPITE CONSULTATION BY IMPARTIAL 
MEMBER OF TRI-PARTITE BOARD WITH DISINTERESTED LAW- 
YER TO OBTAIN INFORMATION ON LEGAL AUTHORITIES, where 
the award was nevertheless the result of his own judgment, a fact which was 
proven by a tentative written opinion which had been shown to the other two 
arbitrators. Furthermore, the two party-appointed arbitrators had been in- 
formed in advance that the chairman of the board intended to consult an 
attorney and neither had objected. In confirming, the court also rejected a 
contention that the award was invalid in that the dissenting arbitrator was not 
present when the other two arbitrators signed the award. Absence of this 
arbitrator was held not an invalidating circumstance since he had previously 
announced his refusal to sign. The Supreme Court of California, in vacating 
its previous decision (44 A.C. 834, 286 P. 2d 3), stated that under the 
Standard Form of Arbitration Procedure of the American Institute of Archi- 
tects the arbitrators were not specifically requested to act in conformity with 
other than “prevailing arbitration law” and that the award was not subject 
to judicial review as to the merits of the controversy. Griffith Company v. 
San Diego College for Women, 45 A.C. 528, 289 P. 2d 476 (Nov. 10, 1955, 
Carter, J.; Edwards, J. dissenting; motion for re-consideration denied, Dec. 
R, 1955). 


Vi. THE AWARD 


COURT WILL NOT CONFIRM AWARD WHEN DOUBT EXISTS AS 
TO WHETHER ALL ISSUES HAVE BEEN DISPOSED OF. A successor 
to a seller against whom a lump-sum award had been rendered objected to 
confirmation of the award on the ground that he had had no opportunity 
to take a deposition from arbitrators to show which of the buyer’s claims 
they had considered in making their award. The motion for summary judg- 
ment was denied without prejudice to renewal when the factual situation 
could be fully explored. The court held further: “It is not now open to de- 
fendant to attack the award on the ground that the arbitrators may have 
committed errors of fact or law in passing on these issues, but only whether 
the issues decided by them were within the scope of their authority.” La 
Cotonniere de Moislains v. H. & B, American Machine Co., Inc. 19 Federal 
Rules Decisions 6 (D.C. Mass. March 6, 1956, Ford, D.J.). 


AWARD BY APPEAL BOARD OF DIAMOND TRADE ASSOCIATION 
VACATED INASMUCH AS JURISDICTION OF THIS BOARD WAS 
LIMITED TO REVIEW OF AWARDS AND HAD NO AUTHORITY TO 
ACT WHEN ARBITRAL TRIBUNAL HAD DENIED ITS OWN JURIS- 
DICTION. In a controversy over whether compensation in the sum of a 
brokerage commission was to be fixed only on the basis of a percentage of 
business or on the basis of work done by the broker, an arbitration tribunal 
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of the Diamond Trade Association declared it had no jurisdiction in that 
the dispute was not one “arising out of and connected with the diamond 
business.” The broker appealed to the appeal board, which rendered an 
award in his favor. The award was vacated, the court saying: “For the 
Appeal Board, therefore, to have made (as it did) a determination not only 
that there was jurisdiction, but also to have rendered a de novo award on 
the merits, has deprived the losing party of the substantial rights of having 
a hearing on the merits in the first instance in the lower tribunal, and of 
having an opportunity of urging the Appeal Board to adopt as its own the 
determination on the merits made by the lower tribunal.” Dembitzer v. 


Gutchen, N.Y.L.J., May 28, 1956, p. 6, Matthew M. Levy, J. 


AWARD CONTAINING MISCALCULATION VACATED BUT RE- 
MITTED TO SAME ARBITRATORS, the court holding that errors in 
computing damages for negligence in discharging a cargo of molasses was 
“unintentional and not culpable.” First National Oil Corp. v. Arrieta, 151 
N.Y.S. 2d 309 (March 16, 1956, Pette, J.). 


AWARD CONFIRMED ON SUBMISSION TO COURT OF COPY OF 
ARBITRATION RULES AND PROOF THAT NOTICE PROVISIONS 
WERE COMPLIED WITH. In an earlier proceeding, the court had re- 
fused to confirm award where rules were not submitted and where showing 
of compliance was not made. Tsakiroglou @ Co., Ltd. v. Block Overseas 
Corp., N.Y.L.J., April 19, 1956, p. 6, and June 4, 1956, p. 8, Aurelio, J. 


AWARD CONFIRMED DESPITE REFUSAL OF APPEAL BOARD TO 
PERMIT UNION TO WITHDRAW GRIEVANCE “WITHOUT PREJU- 
DICE.” Two days before a scheduled hearing the union requested with- 
drawal “without prejudice” of a grievance. Impartial arbitrator and employer- 
appointed arbitrators declined to permit such withdrawal and, on failure of 
the union to designate its two arbitrators, denied the union grievance by vote 
of the three remaining arbitrators. In confirming the award, the court said: 
“In the opinion of the court, the petitioning union, having filed its grievance 
and the arbitral process having been commenced and the matter proceeding 
through the Joint Standing Committee without solution and thereupon being 
automatically referred to the Appeals Board, the petitioner could not set 
the terms under which it would withdraw. To do so would destroy the 
whole warp and woof of arbitration, It could proceed under such a theory 
to the very point of decision and, learning that the decision was adverse to 
it, then nonchalantly discontinue without prejudice, only to commence anew 
perhaps with other arbitrators. It is evident that the so-called withdrawal of 
the grievance was not full and complete—it was conditioned that it be 
without prejudice. The controversy was, therefore, still before the Appeals 
Board unless the Appeals Board consented or approved the conditional with- 
drawal. This it did not do. It was therefore its duty to resolve that contro- 
versy, which it did by a three-man board. The failure of the union to des- 
ignate two members of the Appeals Board, as permitted under the bargaining 
agreement, should not be allowed to defeat the arbitration.” Simons v. N.Y. 
Herald-Tribune, N.Y.L.J., April 13, 1956, p. 7, Lynch, J. 
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REVIEW OF COURT DECISIONS 


DESPITE ABSENCE OF LAW ENFORCING FUTURE DISPUTE 
CLAUSES IN FLORIDA, COURT WILL NOT REVIEW AWARD OF 
PILOT’S SYSTEM BOARD OF ADJUSTMENT RENDERED UNDER 
SEC. 204 OF RAILWAY LABOR ACT, since it was intention of Congress 
to provide for final and binding settlement of contract interpretation disputes 
through arbitration. An airline pilot who had been discharged for physical 
disability, sought to recover back pay in a court action after having received 
an adverse decision in arbitration through the Pilot’s System Board of Ad- 
justment which had been set up under the Railway Labor Act. Under the 
collective bargaining agreement between the Air Lines Pilot Association and 
Pan American World Airways, decisions of this board were to be final and 
binding. The issue arose before the courts, however, as to whether Florida 
law, which makes unenforceable future dispute clauses (Glens Falls Ins. v. 
Gulf Breeze Cottages, 38 So. 2d 828), would permit review of the award to 
determine whether it was a proper interpretation of the collective bargaining 
agreement. In affirming the dismissal of the employee’s complaint, the Fifth 
Circuit Court of Appeals said: “Such a system of review would completely 
sweep aside Congress’s efforts to provide for a prompt and orderly settle- 
ment of labor disputes by system boards of adjustment. . . . Congress having 
required the negotiation of collective bargaining agreements, and the es- 
tablishment of boards of adjustment to interpret them, we deem it a rea- 
sonable corollary thereto that it intended that the scope of review in appeals 
from these boards should be determined by federal courts, applying federal 
law. In the light of the declared aims of the Act, we also find it to be the 
intent of Congress to allow the parties to make the awards of such boards 
final and binding. Therefore, giving normal effect to these words, we refuse 
to review a challenged ruling of law, there being no question raised regarding 
the jurisdiction of the board or the regularity of its proceeding.” Sigfred 
v. Pan American World Airways, 230 F, 2d 13 (U.S. Court of Appeals Fifth 
Circuit, February 21, 1956, Tuttle, C.J.; Brown, C.J. dissenting). 


COURT UPHOLDS RIGHT OF ARBITRATOR TO QUESTION EM- 
PLOYER’S DISCRETION IN DISCHARGING EMPLOYEE EVEN 
WHERE EMPLOYEE ADMITS COMMITTING OFFENSES FOR 
WHICH HE WAS DISCHARGED. A bus driver admitted smoking while on 
duty and driving at excessive speed, for which violations of rules he was 
discharged. An arbitrator's award in favor of the employee was affirmed, 
the court holding that an employer’s discretion “must not be abused, but 
must at least be reasonably and fairly exercised,” quoting from an article by 
Guy L. Horton, The Arbitration of Discharge Cases, in 9 Southwestern L. 
J. 332, 338 (1955). Coney v. Arrow Coach Lines, 288 S.W. 2d 192 (Ct. Civ. 
App. Texas, March 14, 1956, Hughes, J.). 


ARBITRATOR ACTED WITHIN HIS AUTHORITY IN AWARDING 
ON ADDITIONAL GRIEVANCES FILED BY THE UNION DURING 
PROCEEDINGS WHERE EMPLOYER DID NOT OBJECT. Applying the 
Federal Arb. Act, the Court of Appeals of the Third Circuit confirmed the 
judgment digested in Arb. J. 1955, p. 217. Philadelphia Dress Joint Board 
v. Rosinsky, 229 F. 2d 438 (Jan. 19, 1956). 
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ARBITRATOR MAY AWARD AN EMPLOYER “INJUNCTIVE RELIEF” 
IN DIRECTING UNION TO DISCONTINUE SLOW-DOWN AND 
OTHER INTERFERENCE WITH PRODUCTION, under a collective 
bargaining agreement barring strikes, stoppages and lock-outs. Award was 
therefore confirmed. Ruppert v. Int’l Brotherhood of Teamsters, N.Y.LJ,, 
April 13, 1956, p. 7, Lynch, J.; affirmed, without opinion, N.Y.L.J., June 
20, 1956, p. 7. 


U.S. SUPREME COURT REFUSES TO REVIEW CALIFORNIA SU- 
PREME COURT DECISION WHICH HAD REVERSED ARBITRATORS’ 
AWARD REINSTATING EMPLOYEE DISCHARGED BECAUSE OF 
COMMUNIST AFFILIATION. The U.S. Supreme Court found no “sub- 
stantial federal question” in the state court’s ruling, the majority opinion 
delivered by Justice Clark holding: “We believe that the Supreme Court of 
California construed the term ‘just cause’ to embrace membership in the 
Communist Party, and refused to apply a doctrine of waiver. As such, the 
decision involves only California’s construction of a local contract under 
local law, and therefore no substantial federal question is presented. More- 
over, even if the State Court’s opinion be considered ambiguous we should 
choose the interpretation which does not face us with a constitutional ques- 
tion.” The minority opinion, delivered by Justice Douglas, said: “The blunt 
truth is that Doris Walker is not discharged for misconduct but either be- 
cause of her legitimate labor union activities or because of her political 
ideology or belief. Belief cannot be penalized consistently with the First 
Amendment. As Mr. Justice Roberts wrote for a unanimous Court in Cant- 
well v. Connecticut, 310 U.S. 296, 303-304, the First Amendment ‘em- 
braces two concepts,—freedom to believe and freedom to act. The first is 
absolute but, in the nature of things, the second cannot be. Conduct re- 
mains subject to regulation for the protection of society.’ The Court today 
allows belief, not conduct, to be regulated. We sanction a flagrant violation 
of the First Amendment when we allow California, acting through her 
highest court, to sustain Mrs. Walker’s discharge because of her belief.” 
Black v. Cutter Laboratories, Supreme Court of the United States, June 4, 
1956. 


AWARD NOT CONFIRMED AND MATTER REMITTED TO ARBI- 
TRATOR FOR FURTHER CONSIDERATION WHERE ATTORNEY 
FOR ONE PARTY STATED WITHOUT CONTRADICTION THAT AR- 
BITRATOR HAD BEEN MISINFORMED ABOUT LIABILITY OF IN- 
DIVIDUAL RESPONDENT. Fisher v. Douglas of California, N.Y.L.J., 
May 10, 1956, p. 6, Gavagan, J. 








